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187. Because the Commission does not engage in deciding debtor-creditor matters, including 
those relating to bankruptcy, we, inter alia, will not permit Nextel to operate within the 1.9 GHz band 
without first providing the Commission with a legal opinion letter, at Nextel’s cost, from bankruptcy 
counsel chosen by Nextel. This restriction is a condition of Nextel’s modified license. In order to meet 
this condition, the opinion letter must clearly state, subject only to customary assumptions, limitations and 
qualifications, that in a proceeding under Title 11 of the United States Code, 11 U.S.C. Section 101 et seq. 
(the “Bankruptcy Code”), in which Nextel is the debtor, the bankruptcy court would not treat the Letter of 
Credit or proceeds of the Letter of Credit as property of Nextel’s bankruptcy estate under Section 541 of 
the Bankruptcy Code. The scope of the opinion letter must also cover such other opinions as the 
Commission shall request. The opinion letter must contain detailed legal analysis of the basis of 
counsel’s opinion. A draft opinion letter must be submitted for review and approval by the Commission’s 
Office of General Counsel prior to issuance of the opinion. Bankruptcy counsel, and, if applicable, 
counsel’s firm, must have a Martindale-Hubbell rating of “AN” and must satisfy the Commission in all 
other respects. 

5. Logistics of Band Reconfiguration 

In the NPRM, the Commission acknowledged that any band restructuring proposal would 
require incumbents to relocate.498 We therefore sought comment on how to implement reconfiguration of 
the 800 MHz band with minimum disruption to incumbent licensees. We did not endorse or propose any 
specific transition plan, but instead sought comment on s e v d  proposals that would help inform our 
decision regarding relocation and which reflected our underlying goal that relocation plans should 
appropriately balance the interests of all licensees. 

188. 

189. In the NPRM, the Commission sought comment on the best mechanism to collect and 
administer hnds and to resolve disputes with respect to the relocation of public safety systems?* The 
Consensus Parties recommend creation of a five member Relocation Coordination Committee (RCC) to 
oversee the relocation process.s00 For example, the RCC would fmt prioritize the NPSPAC regions for 
relocation according to population and greatest incidence of interferen~e.’~’ They also proposed a 
Planning Committee-separate from the RCC-to review each new relocation channel assignment to 
ensure that the relocated licensee would not cause or receive unacceptable co-channel interference on the 
new channel(s)?02 The RCC certification of a relocation plan would trigger a mandatory nine-month 
negotiation period between affected licensees and N e ~ t e l . ~ ~ ’  If an agreement were not reached by the end 
of the nine-month period, the parties would submit to binding arbitration by an RCC-established 
arbitration panel.’” The RCC would be certified as a frequency coordinator by the Commission and- 
after selecting channels for a relocated system and obtaining approval of the relevant frequency 
coordinator-would file the applications with the Commission. They also proposed cancellation of the 

498See N P M ,  17 FCC Rcd at 4891 7 31. 

499 Id. at 4898 7 45. 

See Supplemental Comments of the Consensus Parties at 14-17. 

Id. at 16. Appendix E of the Supplemental Comments of the Consensus Parties provides a sample 
prioritization scheme. 

Id. at 18. 

Id. at 21. 

*04 Id. at 2 1-22. 
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licenses of any licensee that failed to relocate within thirteen months, absent special  circumstance^.^^ 

a. Transition Administrator 

190. In the N P M ,  the Commission sought comment on the best mechanism to collect and 
administer funds and to resolve disputes with respect to the relocation of public safety systems?06 No 
other party filed a proposal giving details of how its band plan would be implemented; although several 
commenting parties criticized the Consensus Parties implementation plan as excessively Nextelcentric 
and unduly complex?o7 We are in general agreement with the parties who raised those issues. Although 
we l l l y  appreciate the significant effort that band reconfiguration will entail, we believe the 
administrative structure proposed by the Consensus Parties would delay, rather than facilitate, timely 
completion of band reconfiguration. Moreover, we are sensitive to the comments of those parties who 
expressed concern about the potential conflict of interest inherent in the proposed RCC and questioned 
whether the Commission could legally grant the RCC the powers envisioned by the Consensus Parties.508 

191. Accordingly, we believe that using an independent individual or company, who, or which, 
will serve as a Transition Administrator subject to oversight by the Commission is the best approach for 
ensuring that band reconfiguration proceeds on schedule. The Transition Administrator may also serve to 
mediate disputes that may arise in the course of band recontiguration.m As contemplated by the 
Consensus Parties in their proposal for a RCC, Nextel will pay for the services of the Transition 
Administrator and staff as one of the transactional costs borne by Nextel in connection with band 
reconfiguration. We will follow a selection process similar to that suggested by the Consensus Parties; 
i.e., the Transition Administrator will be an independent party with no financial interest in any 800 MHz 
licensee; and will be selected by a committee representative of 800 MHz licensees. We direct the 
following organizations to designate a representative to serve on the search committee for the Transition 

505 Id. at 24. 

506 See NPRM, 17 FCC Rcd at 4998-99 7 45. 

507 See, e.g., Comments of Carolina Power and Light to Supplemental Comments of the Consensus Parties 
at 3,7-8; Comments of Cinergy to Supplemental Comments of the Consensus Parties at 16; Comments of 
Consumers Energy, Inc. to Supplemental Comments of the. Consensus Parties at 25-26. 

See, e.g., Comments of Alliant Energy to Supplemental Comments of the Consensus Parties at 3, 508 

Comments of Ameren Corp. to Supplemental Comments of the Consenms Parties at 12-13, Comments of Boeing to 
Supplemental Comments of the Consensus Parties at 25-26. 

509 We will make this appointment pursuant to the authority given to us under Section 4(i) of the Act. See 
47 U.S.C. 8 154(i). The Commission has used similar third-party solutions in the past. In 1994, the Commission 
appointed an independent, non-governmental entity, UTAM, as the coordinating body to oversee the transition f?om 
fixed microwave operations to UPCS and to manage the transition to full band clearing. See Amendment of the 
Commission's Rules to Establish New Personal Communications Services, Memorandum Opinion and Order, 9 
FCC Rcd at 4957 7 209 (1994). In 1996, the Commission appointed the Personal Communications Industry 
Association (PCIA) and the Industrial Telecommunications Association, Inc. (ITA), two private non-governmental 
entities, to administer the microwave clearinghouse cost-sharing plan. See Amendment of the Commission's Rules 
Regarding a Plan for Sharing the Costs of Microwave Relocation, WT Docket No. 95-157, Memorandum Opinion 
and Order, 11 FCC Rcd 9394 (WTB 1996). 
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8 Nextel Communications, Inc.; 

8 The Association of Public Safety Communications Officials-International; 

8 The Industrial Telecommunications Association; 

southern LINC; and 

8 United Telecom Council; 

192. Should any of the organizations, supra, decline to designate a representative; the 
Commission will designate a substitute organization. The Public Safety and Critical Infrastructure 
Division of the Wireless Telecommunications Bureau is hereby delegated the authority to choose such 
substitute organization. The search committee shall convene within fifteen days of the date this Report 
and Order is released, and shall select the Transition Administrator within forty-five days of the date this 
Report and Order is released. The search committee should proceed by consensus; however if a vote on 
selection of a Transition Administrator is required, it shall be by a supermajority of the representatives of 
four of the organizations, supra. The search committee shall notify the Commission of its choice for 
Transition Administrator. This notification shall: (a) fully disclose any perceived potential conflicts of 
interest or appearance of conflicts of interest of the Transition Administrator or his or her staff; and (b) set 
out in detail the salary and benefits associated with each position. 

193. On receipt of this notice regarding selection of a Transition Administrator, the 
Commission will issue a public notice to that effect. The Chief of the Public Safety and Critical 
Infrastructure Division is hereby delegated the authority to issue said Public Notice. During the course of 
the Transition Administrator's tenure, the Commission will take such measures as are necessary to ensure 
timely compliance with this Report and Order, including, should it become necessary, convening another 
search committee to choose a replacement Transition Administrator. 

194. The Transition Administrator will serve both a ministerial role and a function similar to a 
special master in a judicial ~roceeding.~" In the latter role, the Transition Administrator may mediate any 
disputes that may arise in the course of band reconfiguration; or refer the disputant parties to alternative 
dispute resolution fora. Any dispute submitted to the Transition Administrator, or other mediator, shall be 
decided within thirty days after the Transition Administrator has received a submission by one party and a 
response from the other party. Any party thereafter may seek expedited non-binding arbitration which 
must be completed within thirty days of the Transition Administrator's, or other mediator's recommended 
decision or advice. The parties will share the cost of this arbitrati~n."~ Should issues still remain 
unresolved they may be referred to the Chief of the Public Safety and Critical znfr;istructure Division of 
the Wireless Telecommunications Bureau within ten days of the Transition Administrator's, or other 

'lo We chose these parties because we believe they closely represent a cross-section of the viewpoints 
presented in the proceeding by parties having a vested interest in the manner in which the 800 MHz band is to be 
reconfigwed. 

'I1 Courts often appoint special masters as a means of addressing, infer alia, judicial IimitatiOnS such 
time constraints, lack of expemse in esoteric areas and lack of skill in certain roles, such as the facilitation of 
settlement negotiations. See Wayne D. Brazil, Special Masters in Complex Cases: Extending the Judiciaty or 
Reshuping Adjudication?, 53 U. Chi. L. Rev. 394-394-395 (1986). 

We note, however, that some govemme-nt agencies can not engage in mediation or arbitration. 512 
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mediator’s recommended decision or advice. When referring an unresolved matter to the Chief of the 
Public Safety and Critical Infrastructure Division, the Transition Administrator shall forward the entire 
record on any disputed issues, including such dispositions thereof that the Transition Administrator has 
considered. Upon receipt of such record and advice, the Commission will decide the disputed issues 
based on the record submitted. The authority to make such decisions is hereby delegated to the Chief of 
the Public Safety and Critical Infrastructure Division of the Wireless Telecommunications Bureau who 
may decide the disputed issue or designate it for an evidentiary hearing before an Administrative Law 
Judge. If the Chief of the Public Safety and Critical Infrastructure Division of the Wireless 
Telecommunications Bureau decides an issue, any party to the dispute wishing to appeal the decision may 
do so by filing with the Commission, within ten days of the effective date of the initial decision, a Petition 
for de novo review; whereupon the matter will be set for an evidentiary hearing before an Administrative 
Law Judge. Parties seeking de novo review of a decision by the Wireless Telecommunications Bureau are 
advised that, in the course of the evidentiary hearing, the Commission may require complete 
documentation relevant to any disputed matters; and, where necessary, and at the presiding judge’s 
discretion, require expert engineering, economic or other reports or testimony. Parties may therefore wish 
to consider possibly less burdensome and expensive resolution of their disputes through means of 
alternative dispute resolution. 

195. The duties of the Transition Administrator will include, but not be limited to: 

Obtaining estimates from licensees regarding the cost of reconfiguring their systems and 
ensuring that estimates contain a firm work schedule and other matters set forth in Appendix 
E-Annex E, infra. The Transition Administrator will retain copies of all estimates and make 
them available to the Commission on request. 

Resolving disputes between Nextel and licensee on cost estimates for reconfiguring a system. 

Issuing the Draw Certificate to authorize and instruct the Letter of Credit Trustee to draw 
down on the Letter of Credit to pay relocation costs in connection with reconfiguring a 
licensee’s system.’I3 See Appendix E-Annex B2. 

Establishing a relocation schedule on a NPSPAC region-by-region basis, prioritizing the 
regions on the basis of pop~lation.”~ However, should a given region be encountering 
unusually severe amounts of unacceptable interference, that region may be moved up in 
priority. Any party disputing such a change in priority may refer the matter to the Chief of the 
Public Safety and Critical Infrastructure Division, who hereby is delegated the authority to 
resolve such disputes. The Transition Administrator may direct that adjoining regions be 
reconfigured simultaneously when conditions so require. 

The Transition Administrator will coordinate relocation of a NPSPAC Region’s NF’SPAC 
channels with the relevant Regional Planning Committee@) prior to commencing band 
reconfiguration in a NF’SPAC Region. 

0 

’ I3  The Transition Administrator will devise a suitable payment system with respect to each system that is 
reconfigured, including, if appropriate, instructing the Letter of Credit Trustee to make stage payments to licensees, 
vendors, etc. 

’I4 In developing such a schedule, the Transition Administrator has the discretion to exclude certain non- 
public safety licensees fiom a NF’SPAC region relocation schedule, provided that they are eventually relocated prior 
to the end of baud reconfiguration. 
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196. Once band reconfiguration commences in a given NPSPAC Region, the Transition 
Administrator will serve primarily an ovmight function as necessary to implement band reconfiguration. 
For example the Transition Administrator will: 

Monitor the retuning schedule and resolve any schedule delays or refer same to the Public 
Safety and Critical Infrastructure Division for resolution. 

Coordinate with adjoining NPSPAC Regions to ensure that interference is not being 
caused to their existing facilities from relocated stations. 

Provide quarterly progress reports to the Commission in such detail as the Commission 
may require and include, with such reports, certifications by Nextel and the relevant 
licensees that relocation has been completed and that both parties agree on the amount 
received from the Letter of Credit proceeds in connection with relocation of the licensees’ 
facilities. The report shall include description of any disputes that have arisen and the 
manner in which they were resolved. These quarterly reports need not be audited. 

Provide to the Public Safety and Critical Infrastructure Division, on each anniversary of 
the effective date of this Report and Order, an audited statement of relocation funds 
expended to date, including salaries and expenses of Transition Administrator?” 

Facilitate resolution of disputes by mediation; or referral of the parties to alternative 
dispute resolution services. 

The Transition Administrator may not serve as the repository of funds used in band 
reconfiguration, excepting such sums as Nextel may pay for the Transition Administrator’s services. 
Moreover, the Transition Administrator will not be certified by the Commission as a frequency 
coordinator. 

198. 

197. 

We envision the relocation process in a particular region unfolding as follows: 

1) Nextel shuts down its General Category channels and relocates all non-Nextel General Category 
licensees?16 It temporarily shifts many of its operations to “green space“ at 900 MHz. 

2) NPSPAC licensees relocate to six megahertz of spectrum in the former General Category space at 
Nextel’s expense. 

3) Nextel relocates its systems from the green space and fiom the interleaved portion of the band into 
the vacated NPSPAC channels; surrendering its rights to spectrum below 817 MHd862 MHz 
spectrum in the process. 

4) Any remaining relocations necessary to effect complete reconfiguration of the band in that region 
are made at Nextel’s expense, e.g. moving public safety systems out of the Expansion Band.”’ 

5 ‘ 5  An audited statement is one that comports to the relevant Financial Accounting Standards Board 
(FASB) standards. 

In this connection, we observe that during band reconfiguration the provisions of Section 90.157 will 516 

not apply to Nextel and non-Nextel stations that have been shut down in order to accommodate our rebanding plan. 
See 47 C.F.R. (i 90.157. 

’I7 ~n this regard, we wi~ a ~ o w  inter-category sharing for the limited purpose ofthis proceeding. see 47 
C.F.R. (i 90.677 in Appendix C, inpa. 
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We envision system relocation involving the following steps: 

The Transition Administrator notifies a licensee that its system needs to be relocated in order to 
complete band reconfiguration. The Transition Administrator will specify a replacement channel 
for each channel in the licensee’s system that needs to be changed to a new channel. 

The licensee obtains an estimate of the cost to reconfigure its system and provides that estimate to 
the Transition Administrator. The submission to the Transition Administrator shall contain the 
licensee’s certification that the funds requested are the minimum necessary to provide facilities 
comparable to those presently in use. 

The Transition Administrator will review the estimate-including an analysis to ensure that the 
estimate does not exceed the cost of providing comparable facilities. If the review indicates the 
need for additional support, or is otherwise deficient, the licensee will be so informed and will be 
required to furnish a revised estimate. 

The Transition Administrator will submit the estimate to Nextel, which will have the opportunity 
to review the details of the estimate and, if appropriate, dispute the estimate. 

The Transition Administrator will facilitate resolution of any such disputes, acting as an 
intermediary between the licensee and Nextel. We envision that all licensees will exercise good 
faith and we strongly encourage licensees to cooperate in resolving disputes so as not to 
unreasonably frustrate band realig~ment.~’~ 

Once Nextel’s concurrence, which shall not unreasonably be withheld, has been obtained, the 
Transition Administrator will issue a Draw Certificate to the Letter of Credit Trustee who will 
draw down funds as appropriate born the letter of credit and disburse them, in accordance with 
the Transition Administrator’s instructions, to the entity(ies) contracted to reconfigure the system 
(for example, the licensee, a local contractor and an equipment manufacturer-Nextel personnel 
will not be involved in reconfiguring a licensee’s system.”’) 

At the conclusion of system configuration the Transition Administrator will audit the amount 
expended and either issue a second Draw Certificate to the Letter of Credit Trustee to cover any 
reasonable expenditures reasonably agreed to by Nextel and the licensee that were not covered by 
the first Draw Certificate or direct the Letter of Credit Trustee to obtain reimbursement for any 
excess funds (with any disputes as to final amounts to be resolved following the dispute resolution 
procedures set forth in 7 194. 

The licensee begins operating on the new channel(s). 

199. We expect that the Transition Administrator, the Trustee appointed to administer the 
Letter of Credit, and Nextel will formalize the matters set forth herein in a contract, a draft of which shall 
be submitted to the Commission for review and approval prior to execution. Attached hereto as Appendix 
E Annex D is a non-exhaustive outline of provisions that the Commission would expect to be contained in 
such a contract. 

200. In sum, we believe that reliance on the expertise of our existing hquency coordinators, 
together with our use of the services of an independent Transition Administrator is preferable to the 

518 . Licensees that fail to act in good faith or unreasonably decline to cooperate may be subject to 
enforcement action. 

5’9  The Trustee will disburse funds in accordance with the Transition Administrator’s instructions which 
may include directions to pay contractors in a lump sum or over time in accordance with milestone payments set 
forth in the contractor’s contract with the licensee. 
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Consensus Parties’ proposed RCC and multiple committees?” Moreover, given the detailed guidelines 
under which the coordinators and Transition Administrator will operate, coupled with the procedures for 
ongoing Commission review described infra, we conclude that Commission use of such expertise and 
services is well within our authority.’2’ 

b. Scheduling and Implementation 

201. In assigning oversight of the logistics of band reconfiguration to a Transition 
Administrator, we allow all parties involved in the relocation process a degree of flexibility that would not 
be achievable if we set rigid rules for the relocation process. However, we do impose the following 
obligations on the parties: 

All parties, including Nextel, are held to a high standard of utmost good faith in their 
transactions with Nextel, or its designee, the Transition Administrator, other licensees, and 
the Commission. In particular, and without limiting the generality of the foregoing 
obligation, representations made to the Transition Administrator will be held to the same 
standard of truth and candor as representations made to the Commission. 

Within thirty days of the Commission approval of the Transition Administrator, the 
Transition Administrator will provide the Commission with a schedule detailing when band 
reconfiguration shall commence for each NPSPAC Region. The plan should also detail-by 
NPSPAC Region-which relocation option each non-Nextel ESMR licensees has c h ~ s e n . ’ ~  
The Chief of the Public Safety and Critical Infi-astructure Division of the Wireless 
Telecommunications Bureau is hereby delegated the authority to finalize and approve such a 
plan. The schedule shall provide for completion of band reconfiguration in no more than 
thirty-six months following the release of a Public Notice announcing the start date of 
reconfiguration in the fmt NPSPAC region. In addition, as an interim benchmark, the 
schedule must provide for retuning of Channels 1-120 in twenty NPSPAC Regions within 
eighteen months. Relocation will commence according to the schedule set by the Transition 
Administrator but all systems must have commenced reconfiguration within thirty months of 
the release of a Public Notice announcing the start date of reconfiguration in the first 

”O In this connection, we strongly encourage frequency coordinators to complete any necessary review 
within thirty days. 

’*’ See, e.g., Batterton v. Francis, 97 S.Ct. 2399,2407 (1977) (Secrefary ofHealth, Education, and 
Welfare had authority to tie AFDC benefits to state unemployment compensation determinations since in doing 80 
the Secretary “incorporated a well-known and widely applied standard.”) and R. H.  Johnson & Co. v. SEC, 198 F.2d 
690,695 (2“d Cir. 1952), cert. denied 344 U.S. 855,73 S.Ct. 94,97 L.Ed. 664 (1952) (SEC did not 
unconstitutionally delegate powers to National Association of Securities Dealers because it retained power to 
approve or disapprove rules and to review disciplinary actions). Compare United Black Fund, Inc. v. Hampton, 
352 F.Supp. 898,904 (D.D.C. 1972) (Civil Service Commission chairman may permit private entities preliminarily 
to determine eligibility of local health and welfare agencies for participation in the Combined Federal Campaign 
where Chairman set standards local agencies must meet, and where the Chairman retained final review authority) 
with National Park and Conservation Ass’n v. Stanton, 54 F. Supp.2d 7,20 p.D.C.1999) (National Park Service’s 
(“NPS”) delegation of management of national Scenic river to a private councd constitutes unlawful delegation 
because “NPS retains no oversight over the [c]ouncil, no final reviewing authority over the council’s actions or 
inaction, and the [c]ouncil’s dominant private local interests are likely to conflict with the national environmeotal 
interests that NPS is statutorily mandated to represent.”); cf: USTA v. FCC (DC Cir. Mar. 2,2004) (holding that the 
Commission had impermissibly subdelegated its authority to the states.) 

See 162 supra. 
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NPSPAC region. 

The schedule shall specify a start date for the reconfiguration of each Region. Thirty days 
before the start date, the Commission will issue a Public Notice initiating a three-month 
voluntary negotiation period between Nextel and all relocating incumbents. Nextel and 
relocating incumbents may agree to conduct face-to-face negotiations or either party may 
elect to communicate with the other party through the Transition Administrator. The Chief 
of the Public Safety and Critical Infrastructure Division of the Wireless 
Telecommunications Bureau is hereby delegated the authority to issue such Public Notices. 
The release of a Public Notice announcing the start date of reconfiguration in the first 
NPSPAC region starts the thirty-six month band reconfiguration period. 

If voluntary negotiations do not yield an agreement by the date specified in the Commission 
Public Notice, the parties are required to enter into three-month mandatory negotiation 
period and shall have obligations patterned after those specified in our Upper 200 SMR and 
Microwave Cost-Shuring proceedings.523 Again, the parties may agree to conduct face-to- 
face negotiations or elect to communicate t h u g h  the Transition Administrator. The 
Transition Administrator may schedule mandatory settlement negotiations and mediation 
sessions and the parties must conform to such schedules. 

If, after the three-month mandatory negotiation period, the parties have not reached an 
agreement, disputed issues shall be identified in writing by both parties, and the matter 
referred to the Transition Administrator who shall mediate an agreement, or refe- 'he parties 
to mediation. If disputed issues remain thirty days after the end of thr xndatory 
negotiation period, the Transition Administrator shall forward the record to the Chief of the 
Public Safety and Critical Infrastructure Division, togetbri with advice on how the matter(s) 
may be resolved. The Chief of the Public Safety ana Critical Infrastructure Division is 
hereby delegated the authority to rule on disputed issues, de novo. Any party wishing to 
appeal the decision of the Chief of the Public Safety and Critical Infi.astructure Division may 
avail themselves of an evidentiary hearing as discussed in 7 194 mpm.  

In the alternative, parties who are unable for technical reasons or otherwise to relocate 
according to the schedule may petition the Commission for a waiver of the relocation 
obligation. Such a waiver would only be granted on a strict non-interference basis. 
Moreover, there would be a high burden to surmount for any party seeking a waiver of this 
obligation. 

All parties are charged with the obligation of utmost good faith in the negotiation process.s24 
If any licensee fails to negotiate in good faith, its facilities may be involuntarily relocated 

0 

0 

523 See 47 C.F.R. $90.699(b)(2). See also Comments of NAM/MRFAC to Supplemental Comments of 
~onsensus Parties at 11-12; Cinexgy Corp., Consumers Energy Corp., Entergy Corp, Entcrgy Services March 12, 
2003 Ex Parte. 

b o n g  the factors relevant to a good-faith determination are: (1) whether the party responsible for 524 

paying the cost of band reconfiguration has made a bonofide offer to relocate the incumbent to comparable 
facilities; (2) the steps the parties have taken to determine the actual cost of relocation to comparable facilities; end 
(3) whether either party has unreasonably withheld information, essential to the accurate estimation of relocation 
costs and procedures, requested by the other party. See Amendment to the Commission's Rules Regarding a Plan 
for Sharing the Costs of Microwave Relocation, First Report and Order and Further Notice of Proposed 
Rulemaking, 11 FCC Rcd 8825,8837-8838 8 21. 
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and its license modified accordingly by the Commission. We hereby delegate to the 
Wireless Telecommunications Bureau the authority, pursuant to Section 316 of the Act:” to 
modify licenses under such circumstances. 

All relocating licensees shall be relocated to comparable facilities. Comparable facilities 
are those that will provide the same level of service as the incumbent’s existing facilities, 
with transition to the new facilities as transparent as possible to the end user?26 
Specifically, (1) equivalent channel ~apacity;~’’ (2) equivalent signaling capability:28 baud 
rate and access time; (3) coextensive geographic coverage;529 and (4) operating ~osts.5~’ If 
the reconfiguration of a licensee will entail a significant interruption of service during the 
relocation process, Nextel will fund the installation of a redundant ~ystem.’~’ 

Absent agreement between parties, the Transition Administrator will be responsible for 
determining the information that relocating incumbents must supply in supmrt of a 
relocation agreement. 

202. In setting the above framework for implementing band reconfiguration, we have 
considered but rejected some of the Consensus Parties’ detailed proposals, e.g. a rule incorporating the 
lengthy list of equipment that incumbents would be required to submit to Nextel within a time certain.532 
We have done so with the knowledge that relocation of some systems will not require information to that 
degree of detail, and that some degree of flexibility will better serve the parties. The overriding 
requirement of our framework is the good faith requirement. While parties must first bring disputes over 
the utmost good faith requirement to the Transition Administrator, disputing parties may subsequently 
bring breaches of the good faith requirement to the Commission and similarly bring there, any instance in 
which a party frivolously or without substantiation, charges another party with failure to negotiate in good 
faith.’” As the Commission has noted previously there is no “one sue  fits all” rule that can be applied to 

525 47 U.S.C. 4 316. 

526 See generally, Amendment of Part 90 of the Commission’s Rules to Facilitate Future Development of 
SMR Systems in the 800 MHz Frequency Band, Second Report and Order, 12 FCC Rcd 19079,191 12-191 13 7 89- 
95 (1997) (Upper 200 SMR Second Report and Order). 

”’ Our rules define channel capacity as the same number of channels with the same bandwidth that is 
currently available to the end user. See Upper 200 SMR Second Report and Order, 12 FCC Rcd 19079,191 12-13 1 
92. See also 47 C.F.R. # 90.699(d)(2). For example, if an incumbent’s system consists of five 25 kHz channels, the 
replacement system must also have five 25 kHz channels. Our rules do not, however, mandate identical channel 
configuration. See Upper 200 SMR Second Report and Order, 12 FCC Rcd 19079,191 12-13 T[ 92. 

See Upper 200 SMR Second Report and Order, 12 FCC Rcd 19079, 191 12-13 192. See also 47 C.F.R. 528 

g 90.699(d)(2). 

529 Id. 

”O See Upper 200 SMR Second Report and Order, 12 FCC Rcd 19079,191 13 7 94. See also 47 C.F.R. 9: 
90.699(d)(4). These costs will be estimated and paid as part of the relocation costs.. 

53’ In this regard we observe that our definition of comparable facilities is limited to already existing 

532 See Supplemental Comments of the Consmsus Parties at 15-19 and Appendk C.  

533 See, e.g., 47 U.S.C. $$ 312,503. 

facilities. 
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the good faith issue, which is largely factdependent and likely to vary from case-to-~ase."~ 

203. We also have heeded the concern of some commenting parties that information relative to 
band reconfiguration could be sensitive from a security standpoint. We encourage, but do not require, the 
parties and the Transition Administrator to exercise discretion in disclosing any security-sensitive 
information; but note that there is a balance between the public's need to h o w  and the need to withhold 
sensitive information. Thus, for example, the Commission has struck the balance in favor of public 
disclosure in making its Universal Licensing System (ULS) data available on the Internet. A large amount 
of information on existing 800 MHz facilities is contained in the ULS and the ULS also will contain 
information on the license modifications necessary to implement band reconfiguration. Similarly, we are 
not persuaded by the argument that furnishing information necessary for band reconfiguration would 
somehow result in a competitor gaining access to information it could use to its advantage.535 We do not 
foresee any party having access to competitively-sensitive information such as the identity and other 
details of an incumbent's customers. 

E. Freeze on the Acceptance of 800 MHz Applications 

204. The Consensus Parties requested that we freeze the acceptance of applications for 800 
MHz public safety, noncellular SMR and Business and Industrial/Land Transportation authorizations 
p d i n g  band reconfigurati~n.~~~ We strongly agree with the parties who point out the adverse effects 
such a three-year freeze mild have on their companies' business plans.537 Nonetheless, we see no 
alternative to a k z e  if band reconfiguration is to be timely accomplished. There is a middle ground, 
given the incremental implementation of band reconfiguration Region by Region. Therefore we will 
freeze 800 MHz applications for a region when we issue the Public Norice announcing the date when 
voluntary negotiation of relocation agreements must be concluded. This freeze will last until thirty 
working days after the completion of mandatory negotiations for a given Region.538 However, such a 
freeze would not include the modification applications filed in order to implement band reconfiguration. 
Moreover, we will do everything possible to minimize the effect the incremental Ereezes may have on 
incumbent licensees and new applicants, and direct the Transition Administrator to make accommodations 
in the implementation plan that will avoid such adverse effects. Moreover, we will not freeze the 
acceptance of modification applications that do not change the frequency or expand the coverage area of 
existing systems. Finally, we remind potentially affected parties of the availability of the Commission's 
waiver process and Special Temporary Authorizations when needed in order to avoid prejudice to any 
applicant during the band reconfiguration process. 

534 See, e.g., Upper 200 SMR Second Report and Order, 12 FCC Rcd 19079; Petition For Declaratory 
Ruling Concerning The Requirement For Good Faith Negotiations Among Economic Area Licensees And 
Incumbent Licensees In The Upper 200 Channels Of The 800 MHz Band, Memorandum Opinion and Order, 16 
FCC Rcd 4882 (2001) (GoodFaith MOLO). 

See Supplemental Comments of the Consensus Parties at Appendix C, C-4-5. 535 

536 See Supplemental Comments of Consensus Parties at 26. 

537 See, e.g., Letter, dated November 13,2003, from R. David Laurrell, County Administrator, County of 
Campbell, Virginia Board of Supervisors to Marlene H. Dortch, Secretary, Federal Communications Commission; 
Comments of American Electric Power Company, Inc. to Supptemental Comments of the Cwsemus Parties at 9-10. 

538 The mandatory negotiation period essentially ends six months after voluntary negotiations begin. 
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d. Tolling of 800 MBz Site-Based Construction Requirements 

Since the 800 MHz band reconfiguration process will take place incrementally in fifty-one 
geographic regions, some site-based incumbent 800 MHz licensees may face construction deadlines prior 
to their being scheduled for relocation.”’ To resolve this issue we will allow licensees which are ready to 
construct and waiting only for assignment of their new channel to submit a waiver request demonstrating 
that they have commenced construction, e.g. have on hand, or have placed a fmn order for, non frequency- 
sensitive equipment, have erected a tower, obtained a commitment for tower space, etc. 

205. 

206. If the Transition Administrator has specified said licensee a new channel and the licensee 
can immediately use the channel without causing interference to other systems, it must construct within its 
currently applicable deadline. Otherwise, the licensee may submit a waiver request for extension of the 
construction period until: (a) six months after the Transition Administrator has specified it a channel, if 
that channel can be used, in advance of band reconfiguration in the region, without causing interference; 
or (b) if its channel cannot be activated without interference to other systems, six months after the 
completion of band reconfiguration in its NPSPAC region. The Commission’s waiver rulesw will apply 
and the waiver requests will be evaluated on a good cause basis e.g. on a showing by the licensee that it 
would have constructed but for the fact that band reconfiguration would affect its proposed facilities. 
Licensees whose construction deadline passed before the release of this Report and Order, and which do 
not have an extension of time request already pending, will have a particularly high evidentiary standard 
to meet when they submit a waiver request. These provisions also apply to E54 licensees facing 
construction deadlines pursuant to Section 90.685 of the Commission’s Rules5“ 

6. Disposition of Nextel’s 900 MHz SMR and 700 MHz Guard Band Block B 
Spectrum 

207. The Consensus Plan contemplated that, at the end of band reconfiguration, Nextel would 
relinquish its rights to 900 MHz SMR spectrum as an incentive for noncellular SMR and BllLT licensees 
to vacate 800 MHz band channels on a “two for one” basis, i e .  each 800 MHz licensee that relocated to 
900 MHz spectrum would get rights to twice the spectrum it occupied in the 800 MHz band.”2 We are 
not persuaded that Nextel’s abandoning service to the public in the 900 MHz band in order to provide 
noncellular SMR and B/ILT licensees with 900 MHz spectrum for which there is no demonstrated need is 
in the public interest. We are further dissuaded from accepting Nextel’s proffer of relinquishment of its 
900 MHz spectrum rights because Nextel likely will need to use this spectrum to accommodate subscriber 
demand during 800 MHz band recontigumtion; and, possibly thereaft~r.”~ Even if the 900 MHz s~ectrum 
went to public safety, there are no “rebanding” benefits to using this spectrum for public safety because it 

J39 For example, this may include licensees with extended implementation authority, new licenses, or 
licensees with pending requests for extension of current authorization. 

’40 See 47 C.F.R. $ 1.925. 

See 47 C.F.R. $ 90.685@). 

542 See Supplemental Comments of the Consensus Parties at 13. 

543 Nextel’s need for the 900 MHz spectrum may arise if there are two 800 MHz ESMR licensees in a 
market, e.g. Nextel and Southern LINC, and both cannot be accommodated in the 81 7-824 MHz / 862-869 MHz 
cellular-architecture spectrum segment. In that instance, Nextel must surrender the additional spactnun mcea~ary to 
accommodate the non-Nextel cellular-architecture system. The 800 MHz spectrum that Nextel loses in such a case 
may be compensated for by Nextel shifting some of its operations to its 900 MHz SMR fkquencies. See 159 
supra. 
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is isolated from the consolidated block of 800 and 700 M& spectrum that will be available for public 
safety after rebanding. In this regard, 900 MHz can be distinguished from the 700 MHZ Guard Band 
spectrum, which could be added to the consolidated block if we decided to make the 700 MHz Guard band 
spectrum available for public safety use. From an interference perspective, our decision to P-rmit 
operational flexibility (i.e. cellular architecture) in the 900 MHz band effectively precludes use oi 900 
MHz by public safety at this time.‘ec While public safety would benefit from B E T  and SMR licensees 
relocating to 900 MHz as it would provide “green-space” in the 800 MHz band, to the extent Nextel wants 
to offer 900 MHz spectrum to B m T  on a 2-for-1 basis, as it has proposed, it can do so through private 
transactions without returning this spectrum t the Commission. 

208. As noted at paragraph 61 supra, Nextel also has proposed to surrender certain 700 MHz 
guard band Block B spectrum, which it holds in 40 markets; and recommends that the Commission 
rededicate that spectrum to public safety use. We note that the 700 MHz Guard Band’s use for public 
afety applications, as proposed, is problematic. The 700 MHz Guard Band spectrum was established 
~ecifically to buffer 700 MHz public safety systems h m  interference by commercial systems operating 

A the Upper 700 MHz band. It would be anomalous in our view, to place public safety systems in the 
very interferenceprone spectnun that we established to protect public safety. 

209. We nonetheless will accept Nextel’s 700 MHz Guard Band spectrum, but decline to 
redesignate it to public safety use at this time. Instead, we will consider the ultimate disposition of this 
spectrum in a future rule making proceeding. In this connection, we note that there are sevemi I *  >tentid 
public safety and public interest benefits that may be realized by a designation or reassignment of the 
700 MHz Guard Band spectrum that Nextel offers to relinquish. However, we do not believe that 
ultimate decision on how best to use the surrendered 700 M H z  spectrum should be resolved in the conl. 
of this Report and Order. Rather, any such decision should rest on a record developed in a subsequent 
rule making proceeding. There, we may consider such issues as whether there are public safety 
applications that could exist satisfactorily in such spectrum consistent with our statutory authority; 
whether there is a demand for additional B E T  spectrum that would be satisfied by access to the 700 MHz 
Guard Band spectrum; whether providing BlILT licensees access to such spectrum would create 
opportunities for public safety to get access to additional 800 MHz band frequencies; whether there are 
other, new uses that may arise; and whether the 700 MHz Guard Band spectrum should be re-auctioned. 

D. Appropriate Compensation for Band Reconfiguration 

In the N P M ,  the Commission discussed the “replacement spectrum” construct advanced 
by Nextel in its White Paper, ie., that if Nextel were to pay the cost of band reconfiguration and vacate 
certain 700 MHz, 800 MHz and 900 MHz spectrum, it should be compensated on a “megahertz for 
megahertz” basis with spectrum nominally in the 2 GHz range. We sought comment on the relative value 
of the spectrum that Nextel proposed to surrender vs. the value of its desired replacement spectrum. In the 
Consensus Plan, Nextel proposed that, as compensation for its reiinquishment of 700, 800 and 900 MHz 
spectrum rights and its commitment to pay 800 MHz incumt .*i relocation costs, it should receive a 
nationwide license for ten megahertz of spectrum in the 1.9 Ghz band.”* Other parties contend that the 
value of the spectrum rights Nextel seeks substantially exceeds the value of spectrum rights it has offered 
to give up, and therefore would constitute an unwarranted windfall to Nextel. 

210. 

211. We conclude that it IS in the public interest to compensate Nextel for the surrendered 
By facilitating band spectrum rights and costs it will hcur as a result of band reconfiguration. 

544 Seem 335-337 infra. 

545 See 1 6 1 supra. 

112 



Federal Commu Bications Commission FCC 04-168 

competitors must bid for spectrum at auction. First, given the obligations we place on Nextel in this 
Report and Order, and the mechanism we have established to prevent an undue windfall, its access to 
other spectrum is hardly “free.” Second, Nextel is taking the very substantial risk that it could end up 
incurring costs that are greater than the value of the spectrum rights it receives. This is because we have 
not merely rubber-stamped the Consensus Parties’ proposal, but have imposed significant obligations 
beyond what the parties proposed to ensure that the public receives full benefit in exchange for making 
other spectrum available to Nextel. Under this restructured solution, we are requiring Nextel to assume 
the following substantial-and to a large degree unpredictablerisks: 

Nextel must complete reconfiguration of the 800 MHz band regardless of the ultimate cost. 
Although Nextel estimated it will cost up to $850 million to reconfigure the 800 MHz band, 
other parties contend that the actual cost will be far higher, e.g. CTIA claims that 800 MHz 
band reconfiguration cost could exceed $3 bi l l i~n.~’  Thus, we are requiring Nextel to assume 
the risk that the cost of 800 MHz band reconfiguration could exceed any value Nextel 
ultimately realizes from the other spectrum. 

In order to ensure that the 800 MHz band will be recodigured, we are requiring Nextel to 
obtain a $2.5 billion letter of credit to both fund the recontigunition and to serve as insurance 
against a Nextel default, including bankruptcy. The cost of such a letter of credit is substantial 
and was not factored into the Consensus Parties’ estimates. 

Should experience as band reconfiguration progresses show that the ultimate cost is likely to 
exceed even the $2.5 billion sum, supra, Nextel may be required to obtain additional letters of 
credit?50 Again, the financial risk associated with such additional letters of credit would be 
borne by Nextel. 

Nextel must meet the interim benchmark of the retuning Channels 1-120 in twenty NPSPAC 
 region^.'^' If Nextel fails to meet the interim benchmark, for reasons that Nextel, with the 
exercise of due diligence, could reasonably have avoided, the Commission may consider and 
exercise any appropriate enforcement action within its authority, including assessment of 
monetary forfeitures or, if wananted, license revocation?52 

Nextel must complete band reconfiguration within thirty-six months. If Nextel fails to meet 
this benchmark, for reasons that Nextel could reasonably have avoided, the Commission will 
determine whether forfeitures should be imposed andor whether Nextel licenses, including, 
but not limited to, its 1.9 GHz licenses, should be revoked. 

215. We also consider the assignment of spectnun rights to Nextel to be necessary to achieve 

549 See Letter, dated April 29,2004, from Steve Largent, President and CEO CTIA to Michael Powell, 
Chairman, Federal Communications Commission at 2-3. See also n. 488-489 supra. 

’’O We note that Nextel’s cost for such additional letters of credit likely would increase if Nextel’s band 
reconfguration progress did not meet projections, thus affecting the risk-analysis of the issuing bank(s). 

See 1 20 1 supra. 551 

552 We note that the Commission has issued Notices of Apparent Liability for Forfeiture assessing 
substantial penalties on carriers that have failed to comply with Commission rules intended to enhance the safety of 
life and property. See In re T-Mobile USA, Inc., Notice ofApparent Liability for a Forfeiture, 18 F.C.C.R. 3501 
(EB 2003); see also In re AT&T Wireless Services, Inc., Notice OfAppmiLiability for a Forfeiture, 17 F.C.C.R. 
9903 (EB 2002). 
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reconfiguration, giving up spectrum rights and bearing the financial burden of the relocation process for 
all affected incumbents, we believe that Nextel has provided the quickest, most comprehensive and most 
Cost-effective means of solving the 800 MHz public safety interference problem of all the alternatives 
presented or available to the Commission. In light of these substantial public interest benefits, we 
conclude that it is appropriate for Nextel to receive equitable compensation in the form of spectrum rights 
to the 191 0-1 91 5 MHz and 1990-1 995 MHz bands, conditioned on its meeting the obligations imposed by 
this Report and Order. We specifically reject the proposal by some parties to grant Nextel rights to 
spectrum in the 2.1 GHz band as opposed to the 1.9 GHz band.% Accordingly, we take those steps 
necessary to designate the 1.9 GHz spectrum for Nextel’s use, and to provide for relocation and 
reimbursement by Nextel of incumbent users of the band. 

212. We are sensitive to the argument made by several parties that granting Nextel spectrum 
rights in the 1.9 GHz band could result in an undeserved “windfall” to Ncxtel. To ensure that Nextel is 
treated equitably but does not realize any windfall gain, we provide for compensation of Nextel on a 
“value for value” basis. Under this approach, we first make a determination of the market value of the 1.9 
GHz spectrum, based on valuation data provided by the parties and on our own analysis. Second, we 
provide that as offsets against this value, Nextel will receive credit for (1) the net value of the spectrum 
rights that Nextel is relinquishing to public safety, CII, and other 800 MHz licensees, (2) the actual cost of 
800 MHz band reconfiguration (including both Nextel’s costs to support relocation by other licensees and 
Nextel’s own relocation costs), and (3) costs incurred by Nextel to clear the 1.9 GHz band, less any 
reimbursed expenses. Third, because we do not know at present what the costs of 800 MHz relocation 
and 1.9 GHz bandclearing will ultimately be, we provide for an accounting at the end of the transition 
period to determine the amount of these offsets and balance them against the value of Nextel’s 1.9 GHz 
spectrum rights as determined by this Report and Order.547 

1. Public Interest Considerations for Granting Spectrum Rights to Nextel 

We recognize that the granting of valuable spectrum rights to Nextel-r to any party- 
without recourse to the competitive bidding process is highly unusual. However, given the extraordinary 
circumstances present in this proceeding, including issues involving the safety of life and property-and 
absent harm to other interests of the public-we are convinced that our decision in this regard is 
consistent with the public interest. In reaching this decision, we are mindful that Congress has expressed 
a strong statutory preference in the vast majority of circumstances for use of auctions to assign spectrum 
rights. However, Congress has also established a clear exception for public safety services that protect 
life and property, exempting them from the requirement that they obtain spectrum on the auction block. 
We believe the same rationale applies to our decision here, where we are reconfiguring spectrum for non- 
economic reasons to benefit public safety and the public as a whole.54s This is not to say that economic 
factors are irrelevant-we regard economic analysis as germane to the question of whether our action 
today could inadvertently impair the public’s access to affordable wireless communications services. We 
believe the record conclusively demonstrates that there will be no such unintended consequences. 

213. 

214. Nevertheless, we reject the claim that assigning Nextel spectrum rights in another band as 
part of this comprehensive solution is unfair because Nextel is receiving “free” spectrum while its 

546 See fl217-222 mnfia. 

“’Seem 329-332 infia 

These benefits may also have an economic component, though it is diacult to quantify. One study in 548 

the record posits that if improved public safety communications reduced the societal loss h m  crime and fire by 
one-tenth of one percent, the nation would save $1 billion every year. See Nextel Sunfii Ex Parte at 10. 
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our paramount goal of abating interference to 800 MHz public safety systems. As discussed in 7 61 supra, 
after more than two years spent examining a record of over 2200 filings, many of them incorporating 
detailed technical and economic studies, we are convinced that 800 MHz band reconfiguration is the only 
reliable and affordable means of achieving this goal. Moreover, only the Consensus Parties have 
proposed a band reconfiguration mechanism that guarantees public safety and other 800 MHz licensees 
the funds necessary to relocate themselves out of their current inter-leaved operational environment. We 
do not believe that our solution-which is adapted fiom the Consensus Parties’ praposal-can be legally 
or equitably imposed without a compensatory assignment of spectrum rights to Nextel. We also note that 
many of Nextel’s cellular competitors conduct their operations on spectrum they acquired at no cost, and 
that some of these same parties will benefit-at no cost to themselves--from reduced interference 
mitigation costs as a result of the band configuration carried out at Nextel’s expense. 

216. In sum, although our determination may not reflect complete financial exactitude, it is 
firmly grounded in our statutory authority as well as our agency expertise. The public interest that we are 
required to uphold often rests on such unquantifiable imperatives as those recited in the preamble of our 
organic statute; that we exist to regulate communications “for the purpose of the national defense, for the 
purpose of promoting safety of life and Thus, we find utmost consistency between our 
statutory charge and the certain value of Nextel’s unique ability to abate the unacceptable interference that 
hinders our Nation’s first responders in their supremely difficult task of defending against terrorism and 
ensuring the safety of our life and property. We believe the balance we have struck here is fair and 
equitable. 

2. Choice of 1.9 GHz Replacement Spectrum 

217. As discussed in the NPRM, we are applying two basic criteria in selecting replacement 
s p t r u m  for Nextel, and in considering the proposal in the Consensus Plan that Nextel be granted 
specbum rights at 1910-1915/1990-1995 MHZ: (1) the segment selection would have to be consistent 
with the highest and best possible use of the spatnun; and (2) there would have to be an acceptable plan 
for relocating incumbent licensees or reimbursing other users, e.g. BAS, FS licensees and UPCS?’ In 
making our selection, we also must decide whether to redesignate 1910-1915 MHz to permit the provision 
of licensed fixed and mobile services, an issue noticed in ET Docket 00-258. Based on the record 
evidence, in WT Docket 02-55 and in ET Docket 00-258, we are assigning the 1910-1915/19!%1995 
MHz band segment as paired replacement spectrum for Nextel for the provision of licensed Fixed and 
Mobile services on a primary basis. In so doing, we have carefully balanced the competing 
recommendations for use of this band segment.sss We have determined that the need to facilitate the 
rebanding to remedy interference to 800 MHz public safety and CII communications systems, now and in 
the future, and to restore spectrum capacity lost by Nextel in the course of band recodiguration, far 
outweighs the benefits of other potential use of this 1.9 GHz spe~txum.*~ We find that providing 
replacement spectrum rights for Nextel is a sine qua non for elimination of unacceptable interference in 

553 Communications Act of 1934, Title I, Section 1,47 U.S.C. 

J54 See NPRMat 17 FCC Rcd at 4904 7 57. 

”’ See fl224-235 inpa. 

556 For a discussion of our legal authority to take this step in furtherance of the public interest see fi 62-87 

151. 

supra. 
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the 800 MHz band.557 

21 8. In several recent ex parte filings in this proceeding, CTIA argues that if the Commission 
is to award replacement spectrum rights to Nextel as part of this order, it should select spectrum in the 2.1 
GHz band rather than the 1.9 GHz spectrum proposed by the Consensus par tie^."^ CTIA points out that 
Nextel in its 2002 White Paper originally identified 2.1 GHz spectrum as potential replacement spectrum. 
CTlA further contends that the 2.1 GHz band is suEciently comparable to the 1.9 GHz band that it would 
be suitable spectrum for Nextel’s needs, although it may be slightly lower in val~e.5’~ In response, Nextel 
contends that 2.1 GHz would not be suitable replacement spectrum because of technical and operational 
deficiencies in comparison to 1.9 G H z . ~ ~  

219. We conclude that the record does not support-substituting 2.1 GHz for 1.9 GHz as 
proposed by CTIA. We recognize that the Nextel White Paper identified 2.1 GHz as a potential 
replacement band, and that the Commission sought comment on this and other potential bands in the 
NPRM. However, when the Consensus Parties filed their initial proposal in August 2002, they 
specifically identified spectrum in the 1.9 GHz band as the proposed replacement spectrum for Nextel. 
During the comment and reply period, numerous commenters debated the Consensus Parties’ proposal to 
use 1.9 GHz, but no commenter proposed further consideration of 2.1 GHz as an alternative or provided 
information regarding the characteristics or suitability of the band. CTIA’s proposal to consider 
substituting 2.1 GHz for 1.9 GHz was not made until more than two years after we initiated this 
proceeding. Although several additional ex parte submissions have been filed in response to the CTIA 
proposal since then, we find that they have primarily raised additional issues and questions that would 
require further development of the record to resolve. 

220. For example, Nextel cites a number of differences between 2.1 GHz and 1.9 GHz that 
Nextel contends significantly reduce the former’s comparative utility and value. Nextel contends that 
developing 2.1 GHz subscriber equipment will be timeconsuming and costly because it cannot readily be 
adapted from existing equipment designs, whereas existing PCS equipment can be adapted quickly with 
only minor changes to operate in adjacent 1.9 GHz Nextel also points to different 
incumbency and bandclearing issues in the two bands, particularly the presence of fixed microwave 
incumbents in the 2.1 GHz band (some of them licensed to Nextel’s competitors), which it contends will 
lead to greater cost and more uncertain time frames for clearing the band in comparison to 1.9.’@ CTIA 
contends that these differences do not have as significant an impact on the value of 2.1 GHz as Nextel 
contends, or that if they do lower the value of 2.1 GHz in comparison to 1.9 GHz, this merely serves to 
reduce the risk that Nextel will receive a ~ i n d f a l l . 5 ~ ~  However, neither CTIA nor any other party has 

557 We reach this conclusion based upon our assessment of the state of communications technology and its 
current deployment, and cognizant of our obligations pursuant to 47 U.S.C. $ 151. See 1 2 1  1 supm. 

See CTIA April 29 exparfe at 2; CTIA May 7 exparte at 2. CTIA proposed that Nextel not receive 2.1 
GHz spectrum until the rebanding process is complete. As discussed in 
appropriate to grant spectrum rights to Nextel at the commencement of the rebanding process with those rights 
conditioned on the successful and timely completion of rebanding. 

213-216 supra, we conclude that it is 

CTIA May 7 expurte at 5 .  

Nextel May 14 expurte 3-4. 

559 

Id. at 4. 

562 Id. at 4. 

CTIA May 7 Ex Parte at 5-6. 
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presented additional data or analysis to support these con ten t i~ns .~~  

We believe that Nextel has raised legitimate questions with respect to technical and 
operational differences between the 2.1 GHz band and the 1.9 GHz band.565 However, because of the late- 
developed and limited nature of the record regarding the 2.1 GHz band, we lack sufficient information 
from which to draw conclusions on how these differences might affect the relative suitability or value of 
the 2.1 GHz band. Therefore, fiuther consideration of this option would require additional development 
of the record, which would significantly delay action in this proceeding. Given the already lengthy nature 
of this proceeding, and the urgency of the public safety interference problem we are addressing, such 
delay would not be in the public interest. In contrast to the limited record on 2.1 GHz, the record 
regarding the 1.9 GHz band is welldeveloped, and we are satisfied based on this record that awarding 1.9 
GHz spectrum rights to Nextel, subject to the conditions and safeguards of this order, is filly consistent 
with our public interest goals and obligations. Accordingly, we see no reason to delay our decision to 
gather additional information on an uncertain alternative. 

We also do not believe that issuing Nextel a bidding credit or auction discount voucher 
for unspecified future spectrum is an acceptable alternative to awarding it 1.9 GHz spectrum rights?66 We 
recognize that Nextel may need to apply revenues derived from 1.9 GHz service to meet its obligation to 
timely complete 800 MHz band recodiguration. It can do so only if it is afforded timely and certain 
access to 1.9 GHz spectrum rights in exchange for vacating certain 800 MHz spectrum and assuming the 
cost of 800 MHz band recodiguration. Reconfiguration of the 800 MHz band is essential to our goal of 
timely abating unacceptable interference to public safety, CII and other 800 MHz systems. Given the 
unique facts of this case, there is an inextricable connection between quick abatement of unacceptable 800 
MHz interference and Nextel’s quick access to additional spectrum. Neither a bidding credit nor an 
auction discount voucher would assure timely and certain access to the needed additional spectrum or the 
associated revenue. 

221. 

222. 

3. 

223. 

Assignment of Spectrum Rights at 1.9 GI% to Nextel 

We here take the necessary actions to assign to Nextel a ten-year license to the 1910-191 5 
MHz and 1990-1995 MHz bands. For the reasons described in detail below, we take action in ET Docket 
No. 00-258 to redesignate the 1910-1 915 MHz band for licensed Fixed and Mobile services, to be used for 
AWS, and to pair that spectrum with the 1990-1995 MHZ band. For the public interest reasons described 
above, we here also assign to Nextel a ten-year license by taking the necessary action in WT Docket No. 
02-55. In light of th is  redesignation and assignment, we then adopt a UTAM reimbursement plan, and 
discuss how Nextel, as a new entrant, will participate in our existing relocation procedures for the 1990- 
2025 MHz band (in ET Docket No. 95-1 8). 

Verizon states that would be prepared to bid a “substantial” amount for 2.1 GHz spectrum, but less than 
what it would bid for 1.9 GHz spectrum. Verizon May 27 Ex Purle at 3. 

In addition to equipment costs and band-clearing issues, Nextel cites inferior propagation characteristics 
at 2.1 GHz in comparison to 1.9 GHz as reducing the relative value of 2.1 GHz spactnrm. Nextel May 14 Ex Parte 
at 3-5. We accord veq little weight to this factor: the differential h e  space path loss between 1.9 GHz and 2.1 
GHz is less than one-tenth of a dB, and the attenuation due to foliage, precipitation, and other environmental factors 
is essentially identical for the two bands. 

See Ex Parte presentation of James Kay, dated June 25,2003, at 11 566 
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a. Redesignation of tbe 1910-1915 MHz Band 

224. We here redesignate the 1910-1915 MHz Band for licensed Fixed and Mobile services for 
AWS use on a primary basis, as opposed to continuing to dedicate this five megahertz band to unlicensed 
PCS or providing for an alternative licensed allocation. We also consider and deny various pending 
Petitions for Waiver and Petitions for Rulemaking that would instead have us waive or modify our current 
UPCS rules that apply to 1910-1915 MHz. 

225. Redesignation. In the AWS Third NPRM, we sought comment as to whether we should 
redesignate all or a portion of the 1910-1930 MHz band, which is currently designated for UPCS, for 
licensed fixed and mobile services. Many commenting parties to the AWS Third NPRM endorse the 
introduction of higher power licensed services into all or a portion of the band. For example, Mcsson 
states that by allocating the spectrum at 1910-1915 MHz as part of a paired band the Commission can 
increase the value of this spectrum by putting it to a higher-value use. Ericsson predicts that such a 
redesignation, in conjunction with regulation pursuant to the Part 24 rules we have used for Broadband 
PCS, are likely to promote industry investment in the band, promote competition, and foster technological 
innovations in the 1910-1915 MHz band.567 Commenting parties also assert that the 1910-1920 MHz 
band, or a portion thereof, would be best utilized for new and innovative services or as relocation 
spectrum for existing services. For example, Nextel states that it should be assigned rights to a portion of 
the spectrum (1910-1915 MHz) as replacement spectrum in conjunction with its Consensus Plan for the 
800 MHz realignment.56* Nextel reiterated its contention that relocating to this band from the public 
safety band at 800 MHz will help resolve public safety interference in the private land mobile bands and 
can be implemented without causing harmful interference to adjacent Broadband PCS operations. As 
another option, commenting parties including CTIA and Veriwn assert that rights to the 1910-1915 MHz 
band should be allocated for PCS-like services, as part of a paired block?9 Proponents of this 
redesignation also state that it would provide efficient use of spectrum, improve global harmonization of 
spectrum, and achieve economies of scale. Finally, proponents of MDS state the 1910-1916 MHr band 
(as part of a pairing with the 1990-1996 MHz band) would provide suitable replacement spectrm Tghts 
for MDS operations in the 2.1 GHz We note that many of the commenting partles who endorse 
high-power use of the 1910-1915 MHz band also discuss the extent to which we could reduce the existing 
separation between the Broadband PCS bands at 1850-1910 MHz and 1930-1990 MHz without causing 
harmful interference to existing Broadband PCS operations or requiring the use of filters, power 
reduction, or other protective measures that would increase the cost of deploying new high-powered 

~ 

"' Ericsson Comments to A WS Third NPRMat 3-4. 

Nextel Comments to AWS Third NPRMat 5-12. 

569 See, e.g., CTIA Comments to A WS Third NPRMat 2; Verizon Comments to A WS Third NPRMat 5. 
See also Ascom Comments to AWS Third NPRMat 2 (agreeing with redesignation of 1910-1920 MHz for fixed 
and mobile uses); Motorola Comments to AWS nirdNPRMat ii, 3 (agreeing with redesignation of 1915-1920 
MHz for PCS use). 

570 See, e.g., Ad Hoc Comments to A WS Third NPRM at 4-5; Cingular Comments to A WS Third NPRM at 4 
(stating that allocation will add flexibility for MDS to provide fixed and mobile services); D(;T Los Angeles (DCT) 
Comments to AWS Third NPRMat 14; Nucentrix Comments to A W S  ThirdNPRMat 11-13 (asserting that MDS 
proponents have worked to provide technically viable solution for displaced MDS that no other proponents of 
various allocation schemes have submitted); WCA Comments to AWS Third NPRMat 13,18.  In the Second R&O, 
we reallocated MDS spectrum at 2 150-2 155 MHz for AWS. MDS Channels 1 and 2/2A consist of the 21 50- 
2 160/62 MHz band. While OUT recent decision to relocate MDS channels 1 and 2 to the 2.5 GHz band, discussed 
infiu, makes these proposals moot, we believe that they continue to be of value to this pmeedmg insofar that they 
illustrate commentem' beliefs that high-powered services could occupy the band. 
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licensed systems within the 1910-1930 MHz band or otherwise limit its u~efulne.ss.5~’ Generally, the 
commenting parties supporting reallocating this five megahertz portion for high-powu operations also 
state that it would be feasible to leave a fifteen megahertz separation between Broadband PCS bands 
without causing mobile-to-mobile and base-to-base interference.’” 

226. Rather than redesignate the 1910-1920 MHz band for new licensed mobile services, some 
commenting parties state that isochronous UPCS should be redmignated for use throughout the whole 
UPCS band. For example, UTAM and Peiiasco Valley Telephone Cooperative (PVT) state that the public 
interest supports retaining the entire 1910-1930 MHz band for UPCS with technical modifications to 
enable isochronous devices to use the asynchronous band.573 Commenting parha state that retaining this 
ten megahertz of spectrum for unlicensed use would both maintain an adequate separation between the 
licensed PCS mobile and base transmit bands and meet the growing demands for UPCS devices?74 
Specifically, IC0 Global Communications (KO) and Motorola indicate that the growing demand for 
UPCS devices and need for more isochronous UPCS spectrum supports the expansion of isochronous 
spect~um.5~~ JSM Electronics, Inc., and UTStarcom have proposed use of the 1910-1915 MHz spectrum 
for the deployment of community wireless network system..’76 We also note that some commenting 
parties ask that we extend isochronous UPCS use to an additional five megahertz in the 1915-1930 MHz 
band, particularly in the event that we redesignate the 1910-1915 MHz band segment. Proponents of this 
option claim that isochronous UPCS should be extended because the current asynchronous designation 
has not resulted in service, continued low power (UPCS) use would reduce potential interference to high 
power adjacent band Broadband PCS licensees, and demand exists to expand unlicensed voice 
applications beyond the existing ten megahe1tz.5~~ Siemens, for example, suggests that by extending 
isochronous UPCS use to the 1915-1920 MHz band and implementing several technical changes to the 

”’ See, e.g., Motorola Comments to AWS Third NPRMat 4; V e h n  Comments to A WS Third NPRMat 5, 
Ericsson Comments to A WS Third NPRM at 3 ,  Lucent Reply Comments to AWS Third WRM at 2. 

572 See, e.g., Ad Hoc Comments to A WS Third NPRMat 5; CTIA Comment to AWS Third NPRh4at 3; 
Nextel Comments to A WS Third NPRM at 11-12; UTAM Comment to AWS Third hTRM at 4; Vcrizon Commeats 
to AWS Third NPRM at 5-6. 

573 UTAM Comments to A WS Third NPRMat 2; PVT Reply Comments to AWS Third NpRMat 2-3; See 
also UTStarcom Comments to A WS Third NPRMat 3-4 (proposes community wireless systems in UPCS extended 
band); Inventel Reply Comments to Am Third NPRMat 2; Midstate Communications (Midstate) Reply Comments 
to A WS Third NPRM at 2 (“Leaving UCPS spectrum for unlicensed use will encourage deployment of niche services 
and local mobility applications that show great promise to benefit consumers in rural, underserved and tribal 
anas”); PBC Reply Comments to A WS Third NPRMat 2. 

574 See, e.g., UTAM Comments to A WS Third NPRM at 4-5 (stating record does not show evidence that 
reduction of spectrum by ten megahertz is feasible, and evidence shows something to the contrary). 

575 Ericsson Comments to AWS Third WRMat 5; IC0  Comments to AWS Third WRMat 5; Motorola 
Comments to A WS Third NPRM at 8-10. 

576 JSM Comments to A WS Third NPRMat 2;  UTStarcom Comments to AWS Third NPRMat 4-5. 

577 See, e.g., Ascorn Comments to AWS Third WRM at 2; Siemens Comments to AWS Third NPRMat 2; 
Verizon Comments to AWS Third NPRMat 6 ;  WCA Comments to Third NRF’M at 17,ZO; See also Ericsson 
Comments to A WS Third NPRM at 5 (stating that such an expansion is consistent with current use of spectrum); 
Siemens Comments to A WS Third NPRMat 3 (noting that expansion irnprovcS spectrum efficiency and reduces 
levels of interference, &by enhancing quality of service); Cingular C~mments to A WS ThirdNpRMat 2-3 
(support retaining 1916-1930 MHz for UPCS). 
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Rules, the Commission could allow for the introduction of products using DECT technology into the 
United 

227. Based on the record, we conclude that the public interest would be best served by re- 
designating five megahertz of spectrum in the 1910-1915 MHz band for licensed Fixed and Mobile 
services on a primary basis to support the types of high-powered mobile apphations associated with 
AWS, Broadband PCS expansion, and Nextel’s mobile operations. We note that there is strong support 
for such a designation in the record, and we agree with those parties that assert that such a designation 
will promote efficient use of the spectrum, allow for the rapid introduction of high-value s e ~ c e s ,  and 
otherwise serve the public interest. 

228. We find that such a designation is preferable to continued unlicensed uses of the band. 
Even if the demand for isochronous devices is growing or similar unlicensed voice applicatiow (such as 
those associated with community wireless networks) could be deployed in the band, we cannot conclude 
that such use would be preferable to the types of higher powered licensed applications that the band could 
support. The proven public demand for licensed mobile services and the need to provide additional 
spectrum to support their continued deployment leads us tr  conclude that designation of this spectrum to 
licensed Fixed and Mobile services will allow us to put t i u s  spectrum to a higher use than it can serve as 
unlicensed spectrum. Moreover, no commenter has suggested that asynchronous applications for the band 
will be developed or deployed in the near future and those parties that promote expanded voice 
applications in the band would only offer deployment in limited geographic areas or urban locations 
where the 1920-1 930 MHz band is already put to high use. By contrast, the redesignation of this band to 
licensed use would promote the rapid and widespread introduction of services into spectrum that 
heretofore has lain fallow. 

229. We note that by assigning these spectrum rights to Nextel we preclude other AWS-like 
use, on which we sought comment in the AWS Third NPRM, including expansion of the existing 
Broadband PCS bands and allocation of this spectrum to MDS as replacement spectrum. However, such 
use does not offer us the ability to resolve the critical public safety issues that we will be able to address 
by assigning the spectrum to Ne~te1 .s~~ Also, we note that the proposal by MDS proponents to redesignate 
the 1910-1916 MHz band paired with the 1990-1996 MHz band as replacement spectrum for MDS 
channels 1 and 2 has been rendered moot by our recent decision in which we established a relocation plan 
for those MDS channels in conjunction with the restructuring of the 2.5 GHz band?*’ 

230. Finally, we note that while we are re-designating the 1910-1915 MHz band segment for 
Fixed and Mobile services, we do not address the 1915-1920 MHz band segment at this time. 
Commenting parties generally concur that Broadband PCS mobile and base transmit bands will be able to 

578 See exparte Comments of Siemens Cop., et. al. filed in ET Docket 00-258 on December 12,2003. 
DECT is a digital wireless technology that originated in Europe aud is used in a variety of Wireless applications 
including cordless telephones and wireless ofice telecommunications products. 

579 See, e.g., Ad Hoc Comments to Third NPRM at 4; Cingular Comments to Third NPRM at 4; WCA 
Comments to Third NPRMat 12-13. Because this decision exclusively considers the resolution of allocation 
matters in the 19 10- 19 15 and 1990- 1995 h4Hz bands, we make no decision herein with respect to relocation of 
h4DS operations other than to conclude that assignment of this spectrum to Nextel best serves the public interest 

Amendment of Parts 1,2 1,73,74 and 10 1 of the Commission’s Rules to Facilitate the Provision of 
Fixed and Mobile Broadband Access, Educational and Other Advanced Services m the 2150-2162 and 2500-2690 
MHz Bands, et al. ; WT Docket Nos. 03-66, et d., Report and Ordm and Further Notice of Proposed RuIemaking, 
FCC 04-135 (rel. Jul. 29,2004) (2.5 GHzMDSRestructuring R&O a n d h P w .  
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continue to operate with a duplexer gap of fifteen megahertz without causing interference to each other. 
Because we are not modifying the existing designation for the 1915-1920 MHz band, we need not 
consider at this time those comments that discuss whether or how we could preserve an adequate 
separation gap between the Broadband PCS bands if we were to redesignate spectrum above 1915 MHz 
for high-power licensed services. Furthermore, we are retaining the option to, inter alia, use the 1915- 
1920 MHz band for AWS use or in conjunction with an expansion of our UPCS rules to allow for 
expanded voice-based applications, but will address these matters in a subsequent action. 

23 1. Accordingly, we find ample support in the record for allowing high-powered use of the 
1910-1915 MHz band segment and that such use can occur without causing interference to existing 
Broadband PCS operations. For the reasons stated above, we are re-designating the 1910-1915 MHz band 
for licensed Fixed and Mobile services and updating our Part 15 rules to remove the 1910-1915 MHz band 
from asynchronous UPCS use. 

232. Petitions for Rulemaking and Petitions for Waiver Regarding the 1910-1930 Mfi Band. 
As mentioned, supra, the under-utilization by unlicensed devices of the 1910-1920 MHz band has 
prompted the filing of four petitions for waiver f h n  Lucent, UTStarcom & Drew University, Ascorn, and 
Alaska Power; and two petitions for rulemaking from WINForum and UTStarcom, which all request 
certain rule changes to these bands. 

233. In its petition for waiver, Lucent requests that it be allowed to use the 1910-1920 MHz 
band for its Definity PBX voice system within the confines of Cook County, Illinois. It claims that 
several of its customers need highcapacity indoor wireless communications and that the existing 
ten megahertz of spectrum reserved for voice in the 1920-1930 M H z  band is insufficient to meet those 
needs. Also, UTStarcom & Drew University request permission to use the 1910-1920 M H z  band to install 
the UTStarcom Personal Access System (PAS) on the campus of Drew University in Madison, New 
Jersey, in order to provide wireless telephone service to the students and staff, as an extension of the 
university’s wired telephone system. It states that the PAS system complies with Japan Personal Handy 
Phone System (PHS) Standard RCR-28 but does not meet Part 15 requirunents for either isochronous or 
asynchronous devices and typically operates at higher power levels than mandated by Part 15. It further 
states that once Broadband PCS Block C licensees are selected in Auction #35 (for the 1895-1910 M H z  
band paired with the 1975-1 990 MHz band) it would be possible to negotiate use of that spectrum on the 
Drew University campus with the winning licensee. In addition, Ascom requests that it be allowed to use 
the 1910-1920 MHz band for its Freeset DCT 1900 PBX voice system within the confines of Cook 
County, Illinois; New York City; and San Francisco County, California, because several of its customers, 
who are boards of trade or stock exchange entities, need high-capacity indoor wireless communications. 
Ascom submits that the ten megahertz of spectrum reserved for voice in the 1920-1930 MHz band is, 
again, insufficient to meet such needs. Finally, Alaska Power requests a waiver of Part 15 asynchronous 
spectrum etiquette to operate a community wireless voice system over the 1910-1920 MHz (data) band, in 
order to serve small rural areas in Alaska that are currently unserved or underserved by wireless service 
providers. 

234. In its petition for rulemaking, WINForum asks the Commission to allow isochronous 
UPCS devices to use the 1910-1920 MHz band and to phase out asynchronous use in this band, thereby 
providing twenty megahertz of spectrum (1910-1930 MHz) for isochronous devices, and also to modify 
certain technical requirements for UPCS devices in Part 15. WINForum further requests that the 
Commission modify the frequency stability requirements for asynchronous UPCS data devices.58’ In its 

Id. at 15-16. Currently, 47 C.F.R. $15.321(e) requires the mc~surcmcnt of tbc carrim fresuency in 
order to ensure its firequency stability. WINForum believes that for asynchronous data devices that transmit in short 
bursts, explicit measurement of the carrier fiquency as a function of time for a short modulated burst is inherently 
(continued.. ..) 
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petition, UTStarcom requests that the 1910-1920 MHz band be made available for licensing via 
competitive bidding to permit the establishment of community wireless network service, using its PAS 
which is based on Japan’s RCR-28 Personal Handy Phone System (PHS) standard.s82 Subsequently, 
UTStarcom modified its requests to seek changes to the Part 15 rules for coordinated unlicensed operation 
in the 1910-1920 MHz band for its PAS system, with coordination performed by UTAM, using the 
existing  AM coordination infr-astruct~re.~~~ 

235. As a consequence of our decision to redesignate the 1910-1915 MHz band for licensed 
Fixed and Mobile services for AWS use, we deny in part the waiver petitions from Lucent, Ascom, Alaska 
Power, and UTStarcom and Drew University insofar as they request use of spectrum in the 1910-1915 
MHz band. We also deny in part the petitions for rulemaking fiom WINForum and UTStarcom. Again, 
our decision to deny in part the rulemaking petitions is made only with respect to the 1910-1915 MHz 
band, and is based on the fact that re-designation of this band precludes the petitioners’ requests to use the 
entire 1910-1920 MHz band for expanded unlicensed applications. At this time we are not deciding the 
disposition of the 1915-1920 MHz band, and so we do not address the petitions for waivers and petitions 
for rulemaking with respect to this five megahertz band segment. To the extent that these parties can 
o p t e  without use of spectrum in the 1910-1915 MHz band, we will further address their petitions when 
we consider the disposition of the 191 5-1 920 MHz band. 

b. Pairing the 1910-1915 MHz and 1990-1995 MHz Bands 

As part of our proposal in ET Docket 00-258 to redesignate the 1910-1920 MHz band (or 
a portion thereof) in the A WS Third NPRM for Fixed and Mobile Services, we also proposed options for 
pairing the 1910-1920 MHz band with the 1990-2000 MHz band for the redesignation of AWS, expansion 
of Broadband PCS, or the relocation of existing services?” Such a pairing was made possible because, in 
the Report and Order portion of that decision, we redesignated the 1990-1 995 MHz band to the Fixed and 
Mobile Services as part of our restructuring of the 2 GHz MSS band?” 

236. 

237. Those parties that support use of the 1910-1915 M H z  band for high power licensed 
services generally agree with our proposal to pair the band with an equal amount of spectrum from the 
1990-1995 MHz band. For example, CTIA (which supports pairing 1915-1920 MHz with 1990-1995 MHz 
for a PCS-like terrestrial wireless service), notes that such a pairing would benefit from the design of high- 
power PCS equipment in the adjacent Broadband PCS bands, which in turn would promote the rapid 
design and deployment of new systems and result in economies of scale.s86 Proponents of the CTIA 
proposal also assert that this pairing would maximize the value of the spectrum by achieving greater 
spectrum efficiency. For example, Cingular states that a pairing of @e 1910-1916 MHz and 1990-1996 

(Continued hm previous page) 
problematic. WINForum’s proposal would allow for a more realistic measurement of the frequency stability of the 
device. 

J82 See wstarcom Petition at 2. 

See UTStarcom Reply Comments to A WS Third NPRMat 3.  

’” AWS ll ird NPRM, 18 FCC Rcd 2223 fl4749. 

J’s AWS ThirdRdiO, 18 FCC Rcd 2223 7 28. 

s86 CTIA Cormnents to A WS Third NPRMat 2. See also Ericsson Comments to Am Third NPRMat 3 ;  
Nextel Comments to AWS Tbird WRMat 10. 

122 



Federal Communications Commission FCC 04-168 

MHz bands would provide flexibility for MDS licensees to provide fixed and mobile services.587 

238. We agree with Nextel, CTIA, and other parties that a pairing of the 1910-1915 M H z  with 
1990-1995 MHz bands would allow for the rapid introduction of terrestrial wireless services.588 Many 
potential high-power licensed mobile service providersincluding Nextel-are designed to operate on 
distinct base station transmit and mobile receive bands that incorporate adequate frequency separation 
between the bands. Thus, paired use of these two five megahertz blocks is consistent with many possible 
technologies, such as the IMT-2000 standards being considered for AWS and the request of Nextel and 
WCA for relocation spectrum. These paired bands are located immediately upper adjacent to the existing 
Broadband PCS bands and is therefore consistent with both the band location and fresuency separation 
between bands that has allowed for the successful design and deployment of Broadband PCS systems. In 
addition, because the 1910-1915 MHz band lacks incumbent UPCS users, new licensees will only need to 
address relocation as it pertains to the relocation of incumbent point-to-point microwave systems in the 
band?” For these reasons, we will license the 1910-1915 MHz and 1990-1995 MHz bands as a pair to 
promote the most efficient use of this ~ p e c t n u n . ~ ~ ~  

e. Relocation and Cost Sharing Obligations in the 1910-1915 MHz Band 

Since we have assigned Nextel spectrum rights to the 1910-1915 MHz band, supm, we 
are imposing on Nextel an obligation to relocate remaining incumbent microwave links anywhere in the 
1910-1930 M H z  band operating on a primary basis wherever commencement of Nextel operations in the 
1910-1915 MHz band would cause harmful interference to such links. We also consider, in more detail, 
Nextel’s cost sharing obligations inthe 1910-1915 MHz band. 

239. 

240. The Commission’s relocation policies with respect to PCS spectrum, including UPCS 
spectrum, has generally been to require new entrants to relocate, before commencing operations in a 
location, any existing incumbent microwave links that would otherwise experience harmlid interference 
from those ~perations.~~’ In its comments Nextel has committed to fund its pro rutu share of any 
additional band clearing if it were provided spectrum at 1910-1915 MHz.’~~ Therefore, we here impose an 

”’ Cingular Comments to A WS Third NPRM at 4-5. See also DCT Los Angeles Comments to A WS Third 
NPRMat 14. 

588 Nextel Comments to A WS Third NPRMat 10; CTIA Comments to A WS Third NPRMat 2. 

s89 Microwave systems operating with paired kquencies use the 19 10-1930 MHz band paired with the 
2 160-21 80 MHz band. We note that UTAM previously relocated certain microwave incumbents from the 1910- 
1920 MHz band in conjunction with the designation of the 1910-1930 MHz band for UPCS use. We discuss 
relocation and reimbursement procedures for the 1910-1915 M H z  band to account for the redesignation in fl239- 
249, infia. We observe that the rules adopted in the 1992 Emerging Technologies proceeding apply to this band. 
Emerging Technologies First Reporl and Order and Third Notice ofProposed Rule Making, 7 FCC Rcd at 6890 fl 
23-24. This relocation right was affirmed in the Emerging Technologies Memorandum Opinion and Order and 
Third Notice of Proposed Rulemaking and Order, 13 FCC Rcd 23949 (1998). The rules are codified in 41 C.F.R. 
$ 5  101.69-101.99. Because these procedures are well known, patties can move expediently to initiate any 
relocat~on deemed necessary (to the extent that UTAM has not already completed such work). For these reasons, 
we believe that service providers can roll out senice in this band quickly. 

’90 As discussed supra, we further conclude that it serves the public interest to assign this paired spectnun 
block to Nextel in conjunction with our efforts to resolve public safety interference issues in the 800 MHz band. 

59‘ 41 C.F.R. 9: 24.239. 

592 See Nextel Comments to the Third NPRM at 16. 
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obligation on Nextel to relocate any such incumbent links operating on a primary basis.593 

241. With respect to cost sharing obligations, in the A WS Third NPRM, we proposed that if we 
were to redesignate all or a portion of the 1910-1920 MHz band, we would implement a reimbursement 
plan that would repay UTAM a percentage of the expenses it incurred in clearing the UPCS band of 
microwave links.594 We sought comment on this proposal and the method by which UTAM should be 
repaid. Those parties that commented on this issue generally agree with our proposal, and support the 
adoption of a reimbursement plan that would compensate UTAM for its expenses.595 

242. UTAM, which supports retention of the entire 1910-1920 MHz band for WCS, also 
states that in the event we redesignate spectnun in this band, we must ensure that new licensees fully and 
fairly compensate UTAM for the relocation of incumbent microwave users. in its comments, UTAM 
generally concurs that the reimbursement plan we proposed-which is based on the cost-sharing model 
we previously adopted for the relocation of microwave incumbents to allow for the introch-tion of 
licensed PCS--would provide such compensation. 

243. In addition, UTAM raises several points as to how we should implement a reimbursement 
plan for redesignated UPCS spectrum. First, UTAM states that its compensation must be adjusted to 
include the base pro  rutu percentage of total costs it has incurred. To do this, UTAM notes that certain of 
tts microwave relocation cost-sharing obligations are being paid in installments for links that have been 
moved by third parties, and asks that it be cumpensated for the pro-rata share of the present value of these 
future costs in one lump sum.596 Second, UTAM states that new licensees should be required to follow 
the same cost-sharing rules as existing licensees that are adjacent to the UPCS band. In other words, if 
UTAM relocates a microwave link that accrues to the benefit of a new licensee, UTAM believes that the 
new licensee should be responsible for paying the relocation costs proportionate to the number of licenses 
benefiting from the relocation. This same cost-sharing obligation would apply to UTAM paying for 
reimbursement if a licensee relocated a link that accrued to the benefit of UTAM's Also, 
UTAM states that a new licensee should, as a precondition to the grant of a license, be required to make 
its reimbursement payment to UTAM. This precondition, UTAM claims, would be similar to that of the 
payment of auction funds as a prerequisite to licensing. New licensees would therefore be able to factor 
the microwave relocation payment into a licensee's bidding strategy, in the event *be spectrum is 
auctioned.598 Finally, UTAM suggests that we consider allocating reimbursement costs among multiple 
new licensees entering the band by POPS as an effective, simple, and manageable means of cost 
recovery.599 

593 This obligation ends on the sunset date, at which time Wvidual operations in the band will become 
secondary. See47 C.F.R. f 101.79. 

A WS Third A!FRM, 18 FCC Rcd 2223 fl29-30. 594 

595 UTAM Comments to A WS Third NPRM at 6-7; Nextel Comments to A WS Third WRM at 15-16, ;'CIA 
Comments to A WS Third NPRM at 4-5. 

596 UTAM Comments to A WS Third WRM at 6. 

597 Id. 

598 Id at 7 

599 Id. POP is an abbreviated term for population used by the Commission. One pop equals one person. 
The Commission currently uses the 1990 c m  as a measure of population. See 
http://wireless.fcc.gov/auctiondglos.wy.html. 
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244. Nextel also agrees with our proposal for reimbursing UTAM incurred relocation costs. 
Nextel states that if it were relocated to 1910-1915 MHz, it will reimburse UTAM the band-clearing costs 
related to relocating incumbent microwave facilities h m  this five megahertz block of spectrum. 
Specifically, Nextel states that it agrees that UTAM should be entitled to receive a proportional share of 
the total expenses UTAM will have incurred to relocate microwave incumbents from the 1910-1930 MHz 
band as of the effective date of any final rules adopted in this proceeding.6oo Nextel also states that it 
would f b d  a pro rata share of any additional band cleaning costs that are incurred following assignment 
of the spectrum PCIA, which also supports our general relocation proposal, proposes that we 
establish a bandclearing cost-sharing clearinghouse to manage the relocation compensation in the 
allocation of UPCS bands to AWS.602 PCIA states that many AWS licensees would benefit from UTAM 
relocating incumbent microwave links from the UPCS bands, because AWS licensees licensed in different 
geographic service areas could cause interference to or receive interference from a single incumbent 
licensee. PCIA therefore submits that a bandclearing cost-sharing clearinghouse needs to be developed to 
fairly reimburse UTAM, similar to the cost-sharing procedures for PCS in Part 24 of the Commission’s 
~ ~ i ~ . ~ ~  

245. In conjunction with our re-designation of the 1910-1915 MHz band for licensed Fixed and 
Mobile services, we find that UTAM must be fully and fairly reimbursed for relocating incumbent 
microwave users that operate on a primary basis in this band. We agree with commenting parties, such as 
Nextel, that UTAM should be made whole for the investments it has made in cleaning the UPCS bands. 
We also find that in view of our assignment of this spectrum to Nextel, it is appropriate to require Nextel 
to reimbum UTAM twenty-five percent of UTAM’s total relocation costs associated with relocation of 
incumbents from the 1910-1930 MHz band as of the date of assignment of the 1910-1915 MHz spectrum 
block to Nextel. We also agree with UTAM that we should apply the same cost-sharing obligations to 
Nextel that we have imposed on licensees on channels that are adjacent to the UPCS bands.6w Thus, we 
will allow Nextel or UTAM to seek reimbursement for the proportion of its relocation costs that benefits 
spectrum whose relocation obligations would otherwise be borne by the party that uses or is otherwise 
responsible for that spectrum band. For example, if in order to make spectrum in the 1910-1915 MHz 
band available for use, Nextel relocates microwave links in both the 1910-1915 MHz and the 1915-1930 
MHz bands, Nextel may seek reimbursement from UTAM for the actual costs associated with fhe 
relocation of the microwave links in the 191 5-1 930 MHz band.605 

246. 

6oo Nextel Comments to AWS Third NPRMat 15. 

Our decision to require Nextel to reimburse UTAM a pro rata share of costs, in addition 

Id. at 15-16. See also Nextel Reply Comments to AWS nird h!PRMat 6. 

602 Cost-shanng procedures for relocation of microwave incumbents are found in $24.239 through $ 
24.253 of the Commission’s Rules. 

PCIA Comments to AlVS Third W R M a t  4-5. 

M)4 UTAM Comments to A WS Third NPRMat 6. 

605 Thus, Nextel’s future relocation obligations will not necessarily represent a twenty-five percent share of 
any hhwe microwave relocation costs in the 1910-1930 MHz band. If UTAM funds the relocation of a paired 
microwave link where only one half of the paired link operates in the 1910-1915 MHz band and the relocation costs 
are evenly divisible between both links, then Nextel would be liable to reimburse UTAM for one half of the total 
relocation costs associated with that paued link. Because we me not altering the current allocation of the 1915-1920 
M H z  band at this time, we are not modifying the existing procedure &by UTAM is responsible for costs 
associated with the relocation of incumbent microwave facilities in that band. 
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to being consistent with the comments supporting a reimbursement mechanism for UTAM, offers a fair 
and easy procedure to implement. Because UTAM has already cleared most of the incumbent microwave 
links deployed across the entire 1910-1930 MHz band, this reimbursement plan represents the most 
reasonable and easiest approach to address the relocation costs that UTAM has already incurred. We 
believe that such a course is superior to the difficult and complex prospect of making retroactive 
calculations for apportionment and represents an equitable and administratively efficient meatls of 
compensating UTAM. We note that no party has objected to this approach. 

247. Our decision to assign the 1910-1915 MHz band to Nextel makes several portions of 
UTAM’s comments and PCIA’s clearinghouse proposal unnecessary to implement a reimbursement plan 
for the band. UTAM states in its comments that a new licensee should be required to make its 
reimbursement payment to UTAM as a precondition to the grant of its license. We are requiring Nextel to 
reimburse UTAM as condition precedent to commencing operations in the 1.9 GHz band. Our decision to 
provide Nextel a nationwide license for the 1910-1915 MHz block obviates our need to consider U T A M ’ s  
suggestion to allocate reimbursement costs among multiple licensees entering the band by POPS. This 
decision also renders moot evaluation of PCIA’s proposal to adopt a band-clearing cost-sharing 
clearinghouse for bands allocated for AWS with respect to the 1910-1915 M H z  band because there will be 
no complex sharing issues among multiple new entrants or among entities operating in less-than- 
nationwide service areas. 

248. We also do not believe that it is necessary for us to require Nextel to immediately pay 
UTAM a share of the present value of UTAM’s future installment payment obligations made to third 
parties. Again, because Nextel will be the sole nationwide license in this band, UTAM and Nextel will be 
able to address such matters as part of the overall process of accounting for and funding relocation 
obligations.606 Finally, we note that the decisions made today only apply to the 1910-1915 MHz band. 
Therefore, we are not addressing how the proposals by UTAM and KIA regarding reimbursement and 
cost-sharing would affect any future proceeding that considers redesignation of the 1915-1920 MHz band. 

Accordingly, we adopt a reimbursement plan that entitles UTAM to twenty-five p m t -  
on apro  rata basis-f its total costs incurred as of the date that Nextel gains access to the 1910-1915 
MHz spectrum band. Nextel must pay this amount before it begins ope.rations in the band.607 Afterward 
we will allow Nextel and UTAM to seek reimbursement for the proportion of its relocation costs incurred 
in clearing incumbent fixed microwave systems that benefits spectrum whose relocation obligations would 
otherwise be borne by the party that uses or is otherwise responsible for that spectrum band. UTAM and 
Nextel shall reimburse those based on the actual costs associated with the relocation of these facilities. 

249. 

d. Relocation and Cost Sharing Obligations in the 1990-1995 MHz Band 

In this section, we address Nextel’s obligations, as a new entrant, to relocate incumbent 
BAS systems in the 1990-1995 MHz band. As an initial matter, we are not altering the underlying 
relocation rules that we established for MSS entrants that undertake the relocation of BAS incumbents 
from the 1990-2025 MHz band and MSS licensees will continue to follow the procedures that the 

250. 

We do not suggest that Nextel is not obligated to reimburse UTAM apro rata share of such 
expemes-anly that the timing and means of this reimbursement is best left to the parks to negotiate within the 
thirty-six month band reconfiguration process. 

60’ Nextel must also meet other conditions precedent to the commenccmtnt of operations m the 1.9 GHz 
band. See W 344,347 infia. 
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Commission adopted in the MSS Third R&O when relocating BAS incumbents.6o8 We are, however, 
modifying on reconsideration one aspect of the existing MSS plan to relocate BAS incumbents in order to 
allow Nextel to enter into the band and to address BAS relocation issues raised in the petitions for 
reconsideration of the MSS Third R&O. By retaining the existing MSS relocation rules but also 
overlaying procedures by which Nextel may relocate BAS incumbents, we will be able to ensure the 
continuity of BAS during the transition. It is essential that we do so, because BAS is a‘critical part of the 
broadcasting system by which emergency information and entertainment content is provided to the 
American public. Therefore, we expect that Nextel and MSS licensees will work together to minimize the 
disruption BAS licensees will experience in the transition. 

(i) Nextel-BAS Plan 

25 1. MSTV-NAB-Nextel BAS Relocation Plan. On May 3,  2004, MSTV, NAB, and Nextel 
submitted a proposed BAS relocation plan, which offered a means to clear BAS licensees from the 1990- 
2025 MHz band.m Under this proposal, Nextel would commit to funding the entire cost of relocating all 
BAS incumbents nationwide from the 1990-2025 MHz band!” Specifically, Nextel proposes to complete 
the relocation of all BAS licensees in the 1990-2025 MHz band in all markets in two stages-stage one 
within eighteen months and stage two within thirty months after the effective date of a Commission order 
in this 

252. We will require Nextel, as a condition on Nextel’s 1.9 GHz licenses, to follow a 
relocation procedure based on its proposed BAS relocation plan and relocate all BAS licensees in the 
1990-2025 MHz band within thirty months after the effective date of this Report and Order, as described 
below. We believe that the parties’ proposed BAS relocation plan is suniciently similar to the BAS 
relocation plan the FCC adopted for MSS entrants, which was modeled on the policies set forth in our 
earlier Emerging Technologies and which requires MSS entrants to provide comparable 
facilities to BAS incumbents that are relocated prior to the sunset dates specified in the MSS Third 

See 7 56 supra. As noted earlier, we will address the petitions for reconsideration or clarification of 
BAS relocation decisions made in the MSS Third R&O in this proceeding. We will, however, address the FS 
relocation issues raised in the pending joint petition for reconsideration or clarification of the MSS Third R&O at a 
later date. 

See MSTV/NAB/Nextel May 3,2004 Ex Parte. This plan was also supported by SBE. See exparte 
comments, dated May 7,2004, h m  SBE (SBE May 7,2004 Ex Parte). 

‘lo In return, Nextel requests that the Commission assign to Nextel replacement spectnun in the 1910- 
1915/1990-1995 h4Hz bands and receive credit for BAS relocation costs. MSTV/NAB/Nextel May 3,2004 Ex 
Parte at 2. 

6’1 MSTVlNABMextel May 3,2004 Ex Parfe at 2-3. The parties also note that “these targets may be 
adjusted to take into account issues regarding the availability of equipment, tower crews and other installation 
technicians.” Zd. at 3. 

‘I2 See Redevelopment of Spectrum to Encourage Innovation in the Use of New Telecommunications 
Technologies, ET Docket No. 92-9, First Report and Order and Third Notice of Proposed Rule Making, 7 FCC 
Rcd 6886 (1992); Second Report and Order, 8 FCC Rcd 6495 (1993); Third Report and Order andMemorandum 
Opinion and Order, 8 FCC Rcd 6589 (1993); Memorandum Opinion and Order, 9 FCC Rcd 1943 (1994); Second 
Memorandum Opinion and Order, 9 FCC Rcd 7797 (1994); a f d  Association ofpublic Safety Communications 
Oficials-International, Inc. v. FCC, 76 F.3d 395 (D.C. Cir. 1996) (collectively, “Emerging Technologies 
proceeding”). 
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R&O.6I3 Accordingly, we will also require Nextel to provide comparable facilities to BAS incumbents 
that are relocated.6“ Further, Nextel and MSS licensees, each of which individually are authorized to 
operate on a fraction of the band, will mutually benefit fiom the clearance of all BAS licensees in the 
band.‘” Nextel is therefore obligated to participate in the relocation of all BAS operations from 1990- 
2025 MHz, as discussed immediately below, even if it ultimately does not build its own facilities in some 
geographic areas. As we determined in the MSS Third R&O, a one-phase relocation plan avoids the 
possibility of BAS operations on three different band plans, and eliminates the potential disruption and 
down time to BAS associated with being relocated under two different phases in a short period of time.6I6 
We also note that our decision to accommodate Nextel’s entry into the band does not alter our need to 

minimize the disruption to incumbent BAS operations during the transition. Therefore, we believe that 
including Nextel as a participant in the relocation of all BAS operations fiom the 1990-2025 MHz band 
strikes an appropriate balance that is not unreasonably burdensome upon Nextel as an entrant in the band, 
while also fair to the incumbents and MSS entrants. 

253. Relocation Schedule. Under the BAS relocation plan, MSTV, NAB, Nextel, SBE and 
other interested broadcast parties will develop a joint relocation schedule and implementation plan to be 
submitted to the Commission. The joint implementation plan would address the timing of individual 
market relocations within the two-stage plan that will be completed within thirty months, measures to 
minimize disruption to ENG services during the transition, and measures to facilitate an expeditious and 
efficient relocation process. The joint relocation schedule will be based on the following criteria: during 
stage one, Nextel will relocate all BAS incumbents in markets where it chooses to deploy immediately, as 
well as any adjacent markets that raise inter-market coordination and interference problems; and during 
stage two, Nextel will relocate all remaining markets. Throughout this process (including after the 
initiation of stage two), BAS licensees that have not been relocated would be permitted to continue 
operation on their existing seven channels until they are relocated to the new band plan at 2025-21 10 
MHZ.6” According to the parties, this relocation proposal would therefore minimize disruption to 
incumbent BAS operations as well as serve the public interest by preserving the ability of broadcasters to 
provide the public with timely coverage of emergencies and other news events. The parties m e r  
contend that the thirty-month timeframe for relocating all BAS incumbents under the proposed Nextel- 
BAS relocation plan “should ensure that the 1990-2025 MHz band is cleared nationwide before MSS 
entrants are ready to begin service in the 2000-2025 MHz band.”” 

254. We will require Nextel to file progress reports within twelve months and twenty-four 
months after the effective date of this Report and Order on the status of the transition, including 

‘I3 MSS Third R&O, 18 FCC Rcd 23638. 

‘I4 See47 C.F.R. $9 74.690, 101.73. 

‘I5 Each authorized 2 GHz MSS licensee receives an equal share of the available frequencies in which its 
primary service operations will take place, to be chosen at the time it has launched one satellite into its intended 
orbit. Each authorized 2 GHz MSS system may also operate at other frequencies in the 2 GHz MSS band, provided 
it does not cause harmful interference to other assigned satellite networks or incumbent terrestrial services that have 
not been relocated. See In The Matter Of The Establishment Of Policies And Service Rules For The Mobile 
Satellite Service In The 2 GHz Band, IB Docket 99-81, Report und Order, 15 FCC Rcd 16127,16138-140 fl 16-21 
(2000). 

‘I6 MSS Third R&O, 18 FCC Rcd at 23654-57 fl32-35. 

‘I7 MSTVMAEVNextel May 3,2004 Ex Purte at 3-6. 

‘I8 Id. at 7. 
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identifymg the markets that will be relocated during stage one and all remaining markets that will be 
relocated during stage two. This filing also should include the other infomation the parties stated they 
would provide as part of the joint implementation plan described in the Nextel-BAS relocation plan!19 
Nextel also will be required to certify to the Commission that all BAS facilities have been relocated 
within thirty months after the effective date of this Report and Order. We note that Nextel’s obligation to 
relocate BAS incumbents must not interfere with its obligation to relocate public safety users in the 800 
M H z  band. 

255. Nextel, which uses a terrestrial network, has a different interference potential between its 
service and BAS than that of MSS and BAS. Unlike satellites, whose signals can blanket the whole 
country simultaneously, a terrestrial network is limited to discrete geographic areas served by multiple 
base stations. Thus, the terrestrial nature of Nextel’s service allows for the gradual relocation of 
incumbents during a geographically-based build-out period. Consequently, we will allow Nextel to 
determine its own schedule for relocating incumbent BAS facilities in a TV market as follows: Nextel 
must relocate incumbent BAS licensees before beginning operation in a particular BAS market, but Nextel 
may determine the markets it wishes to serve. Thus, whereas we had established a relocation process 
based on specific markets (1-30, 31-100, and 101-210) for MSS, Nextel’s operations will only affect those 
markets where Nextel chooses to deploy its service. Unlike MSS, which may take up to five years to 
relocate BAS services in markets 3 1 and above, Nextel must relocate incumbent BAS operations in every 
BAS market it wishes to serve-including markets 31 and above-prior to beginning operations, and all 
BAS markets within the thirty-month timeframe proposed in the Nextel-BAS relocation plan. We 
conclude that the differences between the terrestrial nature of Nextel’s service and the ubiquitous service 
that will be provided by MSS warrant these distinctions in the relocation procedures. 

256. Further, the integrated nature of BAS operations also makes isolated, link-by-link 
relocation infeasible. Therefore, as a practical matter, we note that it may be necessary for Nextel to 
relocate more BAS facilities than an interference analysis might indicate as technically necessary in order 
to meet the comparable facility requirement for relocating BAS operations.62o Nextel has agreed to 
relocate BAS licensees across multiple TV markets to avoid inter-market coordination and interference 
problems.62’ We also recognize that Nextel is likely to deploy its service in some locations in a manner 
that does not correspond to the geography of the BAS market areas, and note that Nextel will be obligated 
to relocate all incumbent BAS operations in all BAS markets, as proposed in the Nextel-BAS relocation 
plan, including those markets where Nextel provides partial, minimal, or no service. 

257. Nextel, MSTV, and NAB argue that if one or more MSS entrant is prepared to launch 
service before the spectrum is cleared in all markets, a “key principle” of the Nextel plan should continue 
to apply-namely that Nextel will remain responsible for paying the upfront relocation costs.6u We 
disagree to the extent that this principle is intended to prevent MSS licensees from clearing BAS 
incumbents earlier. Under this Report and Order, MSS licensees will retain the option of accelCrating the 
clearing of those markets so that they could begin operations before Nextel has completed nationwide 
clearing. We recognize that the parties will have to work cooperatively to ensure a smooth transition for 
BAS incumbents. To facilitate this process, we will require Nextel to file with the Commission and copy 

MSTVMAEiMextel May 3,2004 Ex Pane at 3 4 .  See also 1253 supra. 

See 47 C.F.R. $4 74.690(d) and 78.4qd-e). For example, a BAS licensee’s operations in an adjacent 
market may need to be relocated even though Nextel does not initiate Operations in that adjacent market. 

MSTVMABINCX~~I my 3,2004 EX pane at 5 .  

622 Id. at 7-8. 

129 



Federal C ommun krtions C ommission FCC 04-168 

the MSS licensees, within thirty days after the effective date of this Report ana' Order, its plan for the 
relocation of BAS operations in the markets that will be relocated during stage one (i.e.,  within eighteen 
months). MSS licensees will have thirty days to review the Nextel plana3 and identify to Nextel and the 
Commission which of the top thirty TV markets and fixed BAS operations, if any, they intend to invoke 
involuntary relocati0n.6'~ If MSS licensees choose not to trigger involuntary relocation, Nextel will 
proceed under its plan to relocate BAS incumbents. 

258. Negotiation Schedule. The Nextel-BAS relocation plan proposes mandatory negotiation 
periods between Nextel and BAS licensees ending February 28, 2005 for stage-one relocations and 
December 31, 2005 for stage-two relocations, thus providing nine months for negotiations for each 
stage.@' We note that these dates were contingent on the Commission releasing its decision in this 
proceeding on May 31,2004. Because of the time that has passed between May 31" and the release of 
this Report and Order, we will extend the negotiation periods to May 31,2005 for stage-one relocations 
and March 3 1, 2006 for stage-two relocations. MSS licensees may voluntarily join in these negotiations 
in order to relocate BAS operations in markets 31 and above. We encourage MSS licensees to work 
cooperatively with Nextel in these negotiations because all parties will collectively benefit from the 
expeditious relocation of BAS incumbents to the new band plan. We also note that we will entertain 
requests filed by MSS licensees requesting that their voluntary participation in the negotiations between 
Nextel and BAS incumbents initiate their mandatw negotiation period?6 

259. Cost shring. In the MSS Third R&O, we noted that with the redesignation of the 1990- 
2000 MHz and 2020-2025 MHz bands in the AWS proceeding, non-MSS licensees that may begin service 
later will benefit from the band clearing paid for by MSS licensees. We therefore stated that we will 
provide an equitable mechanism by which MSS licensees can recover some of the relocation costs 
incurred from other licensees who will benefit from the band clearing of incumbent BAS operations from 
the 1990-2025 MHz band. However, we defexrcd setting forth comprehensive procedures that new Fixed 
and Mobile service providers (including AWS entrants) in these bands must follow to reimburse MSS 
licensees that will have incurred relocation costs."' 

260. As noted above, under the Nextel-BAS relocation plan, Nextel offers to pay the upfront 
BAS relocation costs, which MSTV and NAB estimate will be $512 million. Nextel also requests that the 
Commission require MSS licensees in the 1990-2025 MHz band to pay their pro rata share of the cost of 
clearing this spectrum.628 

~~ 

b23 See 253-254 supra. 

624 The one-year mandatory negotiation period for MSS and BAS licensees in markets 1-30 and all BAS 
fixed stations, regardless of market size, is already in effect and lasts until December 8,2004. After this date, any 
MSS entrant may involuntarily relocate incumbent BAS operations. See 7 57, supra. 

625 MSTVINABMextel May 3,2004 Ex Parte at 3-4. 

Because BAS incumbents would already be in relocation negotiations with Nextel, allowing MSS 626 

licensees to accelerate the mandatory negotiation period under the MSS plan for markets 3 1 and above may satisfy 
the intent of the mandatory negotiation requirement. 

627MSS Third R&O, 18 FCC Rcd at 23644 7 10. 

628 Nextel proposes that the payments by other entrants are made to the U.S. Treapluy because, Unwce 
Nextel, which would be receiving replacement spectrum, these other entrauts would be receiving initial licenses. 
See MSTVMABINextel May 3,2004 Ex Parte at 8. We decline to adopt this proposal. By allowing Nextel to 
relocate incumbent BAS licensees and retaining OUT existing rules that allow MSS licensees to also relocate BAS 
(continued. ...) 
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261. We have decided to generally follow the cost-sharing principle that the licensees that 
ultimately benefit from the spectrum cleared by the first entrant shall bear the cost of reimbursing the fmt 
entrant for the accrual of that benefit, except as discussed below. Therefore, the first entrant may seek 
reimbursement from subsequently entering licensees for a proportional share of the first entrant’s costs in 
clearing BAS spectrum, on apro rata basis according to the amount of spectrum each licensee is assigned. 
Consequently, Nextel is entitled to seek pro rata’ reimbursement of eligible clearing costs incurred during 
the 36-month reconfiguration period from MSS licensees that enter the band prior to the end of that 
period. Nextel will be required to inform the Commission and MSS licensees on whether it will or will 
not be seeking reimbursement from the MSS licensees 12 months after the effective date of this Report 
and Order.629 Under this plan, Nextel would pay all upfront costs and receive credit for BAS relocation in 
the 800 MHz true-up process, less any MSS-reimbursed expenses. Thus, Nextel would no longer be 
entitled to reimbursement from other entrants to the band after receiving credit for its relocation costs at 
the 800 MHz true-up. Further, Nextel’s right to seek reimbursement from any MSS entrants entering 
before the end of the 36-month reconfiguration period will be limited to costs Nextel incurred for clearing 
the top thirty markets and relocating all fixed BAS facilities, regardless of market size, and to an MSS 
licensee’s pro rata share of the 1990-2025 MHz spectrum. We believe that limiting the amount of 
Nextel’s reimbursement in this manner strikes an appropriate balance that is not unreasonably burdensome 
on Nextel or MSS licensees.630 

262. Similarly, Nextel is also obligated to reimburse MSS licensees for Nextel’spro ruta share 
of the MSS licensees’ relocation expenses, should the MSS licensee trigger involuntary relocation or 
otherwise participate in the relocation process before Nextel has completed its nationwide clearing of the 
band. Any reimbursement by Nextel to MSS licensees must occur before the 800 MHZ truc-up period 
ends, so that these reimbursement expenses can be accounted for at the 800 MHz true-up. Both Nextel 
and MSS licensees under the MSS plan must clear the entire 1990-2025 band (a total of thirty-five 
megahertz of spectrum) while only operating in 1990-1995 MHz (a total of five megahertz of spectrum) 
and in 2000-2020 MHz (a total of twenty megahertz of spectrum), respectively. Therefore, Nextel’s pro 
rata share represents the costs to relocate one-seventh of the spectrum. 

263. Intei$erence Issuesflechnical Standards. In order to minimize interference from systtms 
in the 1910-1915 MW1990-1995 MHz blocks, we are requiring Nextel to conform to the same technical 
standards applicable to licensed PCS sy~tems.6~’ The Commission adopted TIA Bulletin TSB 10-F 
previously as the criteria for determining PCS to FS interference.@’ Due to the technical similarity of 

(Continued from previous page) 
incumbents, we meet the key objective of providing BAS licensees with relocation to comparable facilities. 
Adoption of the proposal would not fi.utha these core relocation objectives. 

629 This deadline coincides with the date Nextel is required to submit its first status report on its BAS 
relocation efforts. 

630 Under the MSS plan, MSS licensees are required to clear the top 30 BAS markets and all fixed BAS 
stations, regardless of market size, before beginning operations. The accounting among MSS licensees to settle 
relocation expenditures would not occur until aftcr the end of the MSS relocation process. MSS Second R&U, 15 
FCC Rcd at 12338 168. 

63’ See generally, 47 C.F.R. 8 24 et. seq. We will ensure that Nextel’s bdmobile operations conform to 
lower-adjacent broadband PCS operations. Specifically, we will require Nextel to operate its mobile/portable 
stations in the 1910-1915 MHZ block and operate its base stations in the 1990-1995 MHz block. See47 C.F.R. $ 
24.229(c) in Appendix C i ~ a .  

632 See 47 C.F.R. 8 24.237. See also Amendment of the CommissiOn’s Rules to Establish New Personal 
Communications Services, SecondReport and Order, 8 FCC Rcd 7700,7762 a 150 (1993); Memorandum Opinion 
(continued.. ..) 
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Nextel's service to PCS, which operates in nearby bands and for which TSB 10-F is well-suited, we 
conclude that the criteria specified in TSB 10-F should be equ89v suitable to determine where sharing 
would be possible between BAS and Nextel operations in inr: 1990-2025 MHz band. However, 
procedures other than TSB 10-F that follow generally acceptable good engineering practices m y  also be 
a~ceptable.6~~ Our conclusion is consistent with the MSS Second R&O wherein the Commission 
determined that, in the case of new ancillary terrestrial component (ATC) service/FS interference in the 
2165-2200 MHz band, TIA Bulletin 10-F would be the relevant In the MSS Third R&O, we 
affirmed that TSB 10-F, or its successor standard, is an appropriate standard for purposes of triggering 
relocation obligations by new terrestrial (ATC or AWS) entrants in the 2 GHz band to relocate FS 
inc~mbents.~~' For computing interference between satellite and fixed services, the Commission relies on 
the methodology and criteria in TIA Bulletin TSB86.636 

(ii) MSSBAS Plan 

264. In this section, we address MSS licensee obligations to relocate incumbent BAS 
operations in the 1990-2025 MHz band and address petitions for reconsideration and clarification of the 
MSS Third R&O. We grant in part and deny in part the petitions for reconsideration and clarification filed 
by MSTV, NAB, SBE, and Boeing. We have discussed, above, the process by which Nextel may enter 
the band and relocate incumbent BAS licensees, and how that process relates to the existing relocation 
procedures that we adopted for MSS licensees. Now, we tum our attention to the existing relocation rules 
that have already been established for MSS. Except as discussed below, those rules will remain in effect. 

265. Under the MSS plan, BAS facilities in the top-thirty TV markets and all fixed BAS 
operations, regardless of market size, will be cleared first and the remaining markets in two segments 
(markets 31-100 within three years after commencement of MSS operations and markets 101-210 within 
five years). The Commission recognized that the services offered via the MSS satellites, once operational, 
will cover all of the United States simultanmusly. Therefore, BAS facilities in the band would have to be 
relocated or cease operation in order to minimize interference between the two ~ervices.6~~ The 
Commission instituted this gradual approach to balance the needs of the incumbents and future MSS users 
of the band, notwithstanding the added challenges to BAS ~perations.'~' 

266. Comments. The broadcast parties contend that the Commission's decision to require MSS 
licensees to relocate BAS incumbents to the final channel plan in one step (rather than in two steps under 

(Continued from previous page) 
and Order, 9 FCC Rcd 4957,5029 f 186 (1994). Bulletin TSB 10-F describes interference criteria for microwave 
systems in public fixed radio services and private operational fixed microwave service bands. 

633 47 C.F.R. 4 101.105 (c). 

See MSSSecond R&O, 15 FCC Rcd at 12346 f 97,n.160. See also 47 C.F.R. 8101.79 (a). 634 

635 See MSS Third R&O, 18 FCC Rcd at 23672 1 70. 

636 TSB-86 was developed by a Joint Working Group comprised of the Telecommunications Industry 
Association (TIA) Engineering Subcommittees on Spectrum and Orbit Utilization, the TIA Engineering 
Subcommittee on Interference Criteria for Microwave Systems, and the National Spectrum Managers Association. 
MSSSecond R&O, 15 FCC Rcd at 1234041 7 78, n.131. 

637 Since the 1990-2025 MHz band is the MSS uplink band, BAS receivers would be subject to 
interference fkom nearby MSS handsets. 

MSSSecond R&O, 15 FCC Rcd at 12325-26 fl25-28. 
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the original plan), resulting in the temporary vacating of two BAS channels (rather than one channel under 
the original plan) until all BAS operations are relocated, will “significantly curtail” the ability of BAS 
incumbents in TV markds 31 and above to provide electronic news gathering (ENG) services to the 
public.a9 According to the broadcast parties, the Commission’s decision underestimates the hann to BAS 
operations, particularly in the local coverage of emergencies, news, and sporting events, outside the top 30 
markets because these markets will lose two channels for up to five years before being relocated. The 
broadcast parties further contend that dual band plans during the transition will cause interference and 
inter-market coordination problems.w MSTV and NAB also argue that the Commission’s decision to 
modify the BAS relocation plan to immediately begin Phase II is contrary to precepts of administrative 
law and the public interest.M’ The broadcast parties request, in part, that the Commission devise an 
alternative relocation plan that would not require BAS incumbents in markets 31 and above to cease 
operations on two channels without receiving Wmpensation prior to vacating the spectrum and further that 
the Commission consider various means to ensure that MSS licensees pay their pro rata share of BAS 
relocation. 

267. Alternatively, Boeing maintains that the Commission should reinstate the original two- 
phase plan, with the modifications it proposes to Phase I, and not trigger Phase II Boeing 
argues that the benefits to retaining the two-phase BAS relocation process are that it: 1) reduces the 
upfront costs for BAS relocation bcfore MSS operators begin service.; 2) is a more efficient use of 
spectrum; 3) provides the Commission with more time to resolve regulatory uncertcun ’ tiesaboutthetypes 
of new services and the procedures for the new entrants in the 1990-2025 MHz band; and 4) gives BAS 
manufacturers more time for the design and development of digital BAS 

268. In addition, the broadcast and MSS parties request that the Commission address 
unresolved questions regarding the relocation obligations (e.g., the timing and scope of reimbursement) of 
new entrants to the 2 GHz band, as well as new services that are relocated from other spectrum bands 
(e.g., Nexte1).644 Specifically, the comxnenters propose that the Commission require reimbursement of 

639 See MSTVINAB Joint Petition at 6-9 & 12-1.5; SBE Petition at 1-2; see also RTNDA Comments at 3-6. 
But see Boeing Opposition at 4-7 & 9-10; Boeing Reply at 2-3; IC0 Reply at 3-4. 

M‘ See SBE Petition at 3; MSTV/NAB Joint Petition at 10-12. But see Boeing Opposition at 11-14. 

In addition, the broadcast parties contend that the revised relocation plan is inconsistent with the 
Commission’s localism, diversity, public safety, and homeland secudy initiatives. See MSTVNAE Joint Petition 
at 15-2 1 ; RTNDA Comments at 4. But see Boeing Opposition at 10-1 1. - 

M2 See Boeing Petition at 3-8; see also IC0 Reply at 4-6. 

643 See Boeing Petition at 5-8. But see MSTVINAB Joint Opposition 3-7; MSTVINABISBE Joint Reply at 
3-8. In their opposition and reply, the broadcast parties object to the aforementioned Boeing proposal by arguing 
that Phase I1 compensation would be delayed until after the sunset date. Therefore, they request that the 
Commission eliminate the ten-year sunset period and “create incentives that tie the ability of entrants to continue 
their own operations to timely fulfillment of their relocation compensation obligations to BAS incumbents.’’ See 
MSTVINAB/SBE Joint Reply at 8. In its reply, Boeing argues that no justification exists to eliminate the ten-year 
sunset deadline and points to the Commission’s decision in the MSS Third R&O, which states that “we continue to 
believe that a sunset date is a vital component of the Emerging Technologies relocation principles.” Se4 Boeing 
Reply at 4 (citing 7 46 of the MSS ThirdR&O). Because we are not adopting Boeing’s plan, we need not address 
MSTV, NAB and SBE’s request to eliminate the sunset pCriod. 

M4 See Boeing Petition at 8-13; Boeing Opposition at 8; MSTV/NAB/SBE Joint Reply at 9; IC0 Reply at 
7. 
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BAS relocation expenses by later entrants, on apro rata basis, before these new entrants begin operation 
in the 2 GHz band.Ms Finally, Nextel, MSTV and NAB argue that in the event an MSS entrant begins 
operations before all BAS incumbents have been relocated by Nextel, no BAS incumbent will be required 
to vacate any spectrum at 1990-2025 MHz until after it has been relocated to the new band plan at 2025- 
21 10 M H Z . ~  

269. Decision. On reconsideration, we will no longer require BAS licensees in TV markets 
3 1-210 to cease operations on channels 1 and 2 until they have been relocated to their final channel plan at 
2025-21 10 MHz, unless licensees in a BAS market indicate as part of the relocation negotiation process 
that they do not wish to be relocated, in which case they must immediately restrict their operations to the 
2025-21 10 MHz band. We are making this modification to the MSS plan to acmmmodate Nextel’s entry 
into the band consistent with the Nextel-BAS relocation plan, as described herein, which does not require 
BAS incumbents in markets 31 and above to cease operations on two channels without receiving 
compensation prior to vacating the spectrum. 

270. We find that as a result of our actions here the two relocation plans will complement each 
other and expedite BAS relocation in the band. Under the Nextel-BAS relocation plan, the relocation of 
all BAS incumbents will be completed by May 2007. Under the MSS plan, MSS licensees may begin 
operations once the top thirty BAS markets and all fixed BAS stations, regardless of market size, have 
been clearedM7 and must certify that their systems are operational by no later than July 2007.”’ Nextel 
will likely relocate most BAS licensees before MSS licensees begin operations under their milestone 
requirements. In addition, as described previously, MSS operators will have an opportunity to work with 
Nextel to relocate BAS licensees in some additional markets. If MSS licensees begin operations before all 
BAS incumbents are relocated, we expect that MSS and BAS licensees will work together to minimize 
interference; however, MSS licensees would have to accept interference from the remaining BAS users 
until they are relocated. Further, the Nextel-BAS relocation plan would substantially shorten the time 
period during which adjacent BAS markets would operate on different channel plans, thereby mitigating 
the broadcast parties’ concerns regarding interference and inter-market coordination problems resulting 
from prolonged dual band plans. Finally, we believe that adoption of a relocation plan that is based on the 
proposed Nextel-BAS relocation plan, as described herein, provides certain benefits to MSS licensees. In 
particular, Nextel has agreed to clear BAS nationwide within thirty months and to pay the upfront costs 
for BAS relocation. 

271. We deny Boeing’s petition with respect to its request for the reinstatement of the original 
two-phase MSS plan for BAS relocation. As we discussed in the MSS Zkird R&O, we found that given 
the need to provide for rapid introduction of AWS in the 2 GHz BAS band, a two-phase relocation was no 

”’ Id. 

MSTV/NAB/Nextel May 3,2004 Ex Parte at 7-8. 

Under the MSS plan, MSS licensees may invoke involuntary relocation of BAS operations in the top 30 

646 

647 

TV markets and fixed BAS stations, regardless of market size, after December 8,2004. As we stated earlier, MSS 
licensees will have an opportunity to coordinate with Nextel on which top 30 BAS markets and tixed BAS stations 
the MSS licensees plan to invoke involuntiuy relocation. See 7 257 supra. 

648 This deadline applies to all 2 GHz MSS licensees except TMI. TMI must certify that its system is hlly 
operational by November 2008. See TMI Communications and Company, Limited Partnership and TerreStar 
Networks, Inc. Application for Review and Request for Stay, Memorandum Opinion and Order, FCC 04-144 
(released June 29,2004). 
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longer appropriate.649 We a f f m  this finding. We note that our decision herein to allow Nextel to enter 
the band requires that BAS incumbents be relocated expeditiously to the final Phase 11 channel plan. We 
also lind that adoption o f  the Boeing plan is not necessary to address its concerns (e.g., lower MSS 
upfront relocation costs) because these concerns will be satisfied by implementation of the Nextel-BAS 
relocation plan, as revised herein. 

272. We now address the remaining arguments proffered by the parties. We find that our 
decision to adopt a relocation plan that is based on the Nextel-BAS relocation plan, as described herein, 
renders moot MSTV and NAB’S procedural and public interest arguments.6s0 Further, our decision today 
addresses the relocation obligations of Nextel, a new entrant into the 1990-2025 M H z  band. With respect 
to the broadcast and MSS parties’ request to resolve the relocation obligations of other new entrants in the 
2 GHz band, we defer resolution of these issues to the appropriate docket!” 

273. Issues for Clarijication. Pointing to Paragraph 58 of the MSS Third R&O, SBE, MSTV 
and NAB request that the Commission clarify the relationship between BAS licensees operating on 
different channel plans to avoid causing coordination problems within and between TV 
Paragraph 58 of the MSS Third R&O states in part that: 

[blecause the continued use of the existing channel plan could disrupt BAS 
licensees that have relocated to the Phase II channel plan and lead to the 
difficulties in coordination that SBE describes, we will permit continued use of 
the ‘old’ channel plan only if all BAS licensees in a market will agree to such 
0peration.6~~ Moreover, BAS licensees in such mark- must opcrate on a 
secondary basis to other BAS licensees using the Phase II channel plan and must 
be prepared for the potential disruption associated with secondary opedon, such 
as the interference likely to be caused by a BAS licensee operating on the Phase II 
channels that enters the market to cover a sporting event or breaking news 

274. According to SBE, there is a conflict between Section 74.24(c) and Paragraph 58 of the 
MSS Third R&O? Under Section 74.24(c), a top-thirty market TV pickup station that has converted to 
digital and operating on the new band plan but is temporarily operating outside its licensed area to 

649 MSS Third R&O, 18 FCC Rcd at 23653-61. 

650 MSTV and NAB state that the MSWNAB/exre[ May 3,2004 Ex Parie addresses the concerns raised 
in their joint petition. See MSTVNmNatel May 3,2004 Ex Parte at 5 ;  see also SBE May 7,2004 Ex Parte at 2. 

”’ See Amendment of Part 2 of the Commission’s Rules to Allocate Spectrum Below 3 GHz for Mobile 
and Fixed Senices to Support the Introduction of New Advaned Wireless Services, including Third Generation 
Wireless Systems, ET Docket No. 00-258. 

652 MSTV/NAB Joint Petition at 22; SBE Petition at 4-5. 

653 In the MSS Second R&O, we permitted BAS licensees the choice of sumndenn . g BAS charmel 1 during 
Phase I or relocating to the 14.5 MHz- and 15 MHz-wide Phase I channels. To facilitate an orderly coordination 
process and to prevent interference, we required all BAS licensees within the same Nielsen DMA to coordinate and 
chose one of these channel plans. MSS Second R&O, 15 FCC Rcd at 12330 45. 

654 MSS Third R&O, 18 FCC Rcd at 23668 7 58. 

655 SBE Petition at 4. 
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respond to a major news event would be secondary to the local TV pickup station where the major news 
event is SBE contends that, under Section 74.24(c), if the local TV pickup station is in a 
market that has not converted to digital and the new band plan, it would have primary status over any 
visiting TV pickup station. However, we stated in the MSS Third R&O that a visiting TV pickup station 
that had converted to the Phase Ll channel plan would have primary status over the local TV pickup station 
that had not converted. Thus, SBE seeks clarification on whether Section 74.24(c) trumps Paragraph 58 
of the MSS Third R&O or vice versa. Further, MSTVMAB claim that it is unclear whether this applies to 
all broadcasters operating on the old channel plan or only in markets that elect to remain on the old 
channel plan even after they are entitled to relocation c0mpensation.6~’ 

275. SBE also requests that the Commission clarify what it means by the “if all BAS licensees 
in a market will agree” language in Paragraph 58 of the MSS Third R&O mentioned above.6s8 
Specifically, SBE seeks clarification on whether: 1) a single station would be able to block or force the 
conversion to the new band plan of other stations in the market; or 2) the station that .~hooses not to 
convert becomes secondary to the stations that do convert.6s9 According to MSTV and U3, it is also 
unclear whether the primary status of BAS licensees operating on the new channel plan would allow a 
single broadcaster in a small or medium market to essentially compel other broadcasten in the market to 
convert to the new channel plan before receiving compensation by self-relocating during the transition 
peri0d.m 

276. We clarify that Paragraph 58 does not alter the operation of Section 74.24(c), i.e., that any 
local TV pickup station will have primary status over any visiting TV pickup station, even if the local 
market as a whole or the individual local TV pickup station itself has not converted to the Phase II channel 
plan. We believe this outcome is consistent with the overall purpose of the short-term use rule, which will 
continue to operate after the BAS relocation is completed. Further, although we believe it would be best 
if all stations in a market agree to use the same channel plan, an individual station that chooses to remain 
on the old channel plan will be secondary to other stations within the same mark& that convert to the 
Phase II plan and also to any TV pickup station that has converted to the Phase II plan and is visiting the 
local market. This should encourage parties to convert to the final channel plan expeditiously. 

4. 

The record reflects considerable disagreement among the parties on whether the grant of 
1.9 GHz spectrum rights to Nextel constitutes equitable compensation or an unwananted windfall.“’ 

Method for Determining Eqoitable Compensation 

277. 

656 47 C.F.R. $74.24(c). Section 74.24(c) states that a BAS station operating under short-term authority 
does so on a secondary, non-interference basis to regularly authorized stations. 

657 MSTVMAB Joint Petition at 22. 

658 SBE Petition at 4-5. 

659 Id. 

MSTVMAB Joint Petition at 22. 

See Comments of Alltel, et. al. to Consensus Parties Reply Comments at 12-13; Comments of Verizon 
to Consensus Parties Reply Comments at 10; Comments of Access Spectrum to Supplemental Comments of the 
Consensus Parties at 13-14; Comments of Alltel, et. al. to Supplemental Comments of the Consensus Parties at 7; 
Comments of Verizon to supplemental Comments of the Consensus Parties at 11-12; (claiming thrt the grant of 1.9 
GHz spectrum to Nextel would result in a windfall). But see Comments of Nextel to Consensus Parties Reply 
Comments at 24-27; Comments ofNextel to Supplemental Comments of the Consensus Parties at 15-17; Reply 
Conunents of the Consensus Parties to Supplemental Comments of the Consensus Parties at 50; Rcply Comments of 
(continued.. ..) 
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Initially, the Consensus Parties proposed that Nextel would relinquish approximately ten megahertz of 
700, 800 and 900 MHz spectrum, pay for band reconfiguration, and receive ten megahertz of 1.9 GHz 
spectrum.662 Other parties, however, argue that the Commission should determine whether the value of 
the spectrum being relinquished by Nextel, when added to the costs Nextel incurs in band reconfiguration, 
is equal to the fair market value of the 1.9 GHz spectrum.663 Many of these parties further argue that the 
market value (FMV) of the 1.9 GHz spectrum far exceeds the value of relinquished spectrum and other 
costs that Nextel would incur under the Consensus Parties’ proposal.6&” Nextel responds that the 1.9 GHz 
spectrum is equitable compensation even under a value-for-value approach.&’ 

278. We conclude that a “value for value” approach is the most appropriate for determining 
equitable compensation in this instance. We reject the approach proposed by the Consensus Parties 
because we do not regard the combined 700,800, and 900 MHz spectrum that Nextel offered to relinquish 
as being equivalent to the 1.9 GHz spectrum. First, as discussed in fi 207 supra, we are excluding 
Nextel’s 900 MHz spectrum from consideration in this order, so it does not help to “balance” the 
bandwidth exchange. Second, while we are accepting Nextel’s offer to relinquish its 700 MHz Guard 
Band spectrum, we regard the value of this spectrum as de minimis because it cannot be made available to 
public safety in the near term and any potential long-term benefit it might afford to public safety or any 
value it might have in the marketplace is purely speculative at this point. Having excluded 700 MHz and 
900 MHz from consideration, the remaining 800 MHz spectrum that Nextel is relinquishing-even as 
recently augmented to an average of 4.5 megahertzdoes not equate on a megahertz-for-megahertz basis 
with ten megahertz of 1.9 GHz spectrum, absent some further balancing of the equities. We also reject the 
option of adjusting the megahertz-for-megahertz “balance” by providing Nextel with a smaller bandwidth 
increment, e.g., 4.5 megahertz in the 1.9 GHz band. We believe this approach would segment the 1.9 GHz 
band in a fashion that does not make sense from a technical standpoint and would result in inefficient use 
of the spectrum. We believe that providing Nextel uniform nationwide access to ten megahertz in the 1.9 
GHz band not only helps to ensure that Nextel receives comparable value for its loss of spectrum rights 
and expenses it will incur, but also will promote efficient use of the 1.9 GHz band. To account for these 
and other differences, therefore, we conclude that the comparative value of s p e c t m  and other costs 
incurred by Nextel to support rebanding must be considered under a ‘‘value for value” approach. 

a. Valuation of 1.9 GHz Spectrum 

279. We begin with the value of the ten megahertz of spectrum at 1910-1915 MW1990-1995 
MHz. Three parties-Verizon, CTIA, and Nextel-have submitted valuation studies of the 1.9 GHz 
spectrum, using different analytical methods and yielding different conclusions: 

280. Verizon Wireless - Kane Reece Study. On October 27,2003, Verizon Wireless submitted 
The Kane Reece study a valuation report prepared by Kane Reece Associates, a national appraisal 

(Continued h m  previous page) 
Nextel to Supplemental Comments of the Consensus Parties at1 5-17 (claiming that grant of 1.9 GHz spectrum to 
Nextel will make Nextel whole in return for substantial spectral contributions). 

See Consensus Parties Reply Comments at 17-19. 

663 See Kane Reece Study; Kane Reece Study II; CTIA April 29 Ex Parte. 

664 See Kane Reece Study at 41-58; Kane Reece Study I1 at 8-12. 

665 See Sun Fire Study at 13-33. 

666 See generally Kane Reece Study n. 185 supra; Letter from John Scott, Vice President and Deputy 
General Counsel - Regulatory Law, Verizon Wireless, WT Docket No. 02-55 at 2 (dated Feb. 26,2004) (Verizon 
Feb. 26,2004 Ex Parte Letter). 
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concludes that “[ilf the Consensus Plan were adopted, the value of Nextel’s spectrum would increase by 
$7.2 bi l l i~n.’~’  The Kane Reece study avers that “[a] giveaway of the 1.9 GHz PSC band . . . would result 
in a significant windfall to Nextel while denying the public the value of this public resource.*m The 
Kane Reece study further estimates that “[tlhe FMV of 10 MHz at 1.9 GHz is appraised at nearly $ 5.3 
billion,’& which would equate to approximately $1.82 per MHz per person (MHz-pop). This estimate is 
based primarily on an approach which estimates (using several different approaches) the enterprise value 
(EV) of mobile wireless operators and then subtracts the value of physical assets and identifiable 
intangible assets. The remaining residual is then interpreted as the value of the spectrum licenses. 

281. CTZA. In a July 9, 2003, ex parte letter, CTIA proposed that the Commission use two 
private market transactions involving PCS licenses to estimate the value of the 1.9 GHz G block that 
would be assigned to Nextel as replacement spectrum under the Consensus Plan.670 In the first 
transaction, Verizon Wireless acquired PSC licenses and other assets from Northcoast Communications 
for $750 million.6” In the second transaction, Cingular seeks to acquire PCS licenses from NextWave 
Telecom for $1.5 billion.6” Based on these transactions, CTIA estimates the value of the 1.9 GHz 
spectrum at between $4.5 billion and $5.3 billion.673 

282. Nextel. In a November 20,2003 filing, Nextel, through the Sun Fire Group LLC, asserts 
that a reliable estimate of the value of a nationwide G block license would use a representative selection 
of large, medium, and small market transactions to better account for market size value variations in 
constructing a nationwide value estimate.674 The following transactions were used by Nextel to calculate 
an average national spectrum price: 

667 Verizon Feb. 26,2004 Ex Parte Letter at 2. 

668 Id. 

670 See Letter fiom Diane Cornell, Vice President, CTIA, WT Docket No. 02-55 (filed July 9,2003) (CTIA 
Filing). 

67’ The data used by CTIA in its evaluation of the Verizon-North Coast Transaction are as follows: 

Purchase Price $750,000,000 
POPS 47,400,000 
MHz 10 
Price/POP/MHz $1.58 

See Id. 

672 The data used by CTIA in its evaluation of the Cingular-NextWave Transaction are as follows: 

Purchase Price’ $1,500,000,000 
POPS 80,700,000 
MHz 10 
PricelPOPIMHz $1.86 

‘We note that CTIA bases the purchase price estimate on press and analyst reports. See id. 

Id. 673 

674 See Sun Fire Study at 32-33 and Appendix G. 

138 



0 mission FCC 04-168 . .  

0 Verizon-North Coast Tran~action~~’ 

Pittsburgh, PA BTA Transaction676 

Lebanon, NH Transa~tion~~’ 

Based on these three transactions, Nextel estimates that the value of ten megahertz of spectrum at 1.9 GHz 
is worth $1.25 per MHz-pop, or approximately $3.5 billion!’’ 

283. As an initial matter, we note that the valuing of spectrum is not an activity in which the 
Commission typically engages. We know from experience that the value of spectrum is seldom static and 
hinges on multiple variables, some of them intangible, which exist at the moment a willing buyer and 
wilhg seller agree to a transaction, or when an informed bidder places its bid an auction. When attempts 
are made to value a spectrum asset prospectively, the estimator must choose a d e l  and employ 
underlying assumptions that serve as proxies for multiple variables. Given these approximations and 
limitations, any single figure derived cannot be exact; it necessarily has an associated uncertainty. 

284. In our analysis of the three major valuations in the record, the models and assumptions 
differed and, in many instances, appeared tailored to reach a desired result. We believe that no strictly 
economic analysis can satisfactorily resolve the ultimate question of whether interference-free public 
safety communications-a largely quantifiable benefit-has a dollar value commensurate with the fair 
market value of the 1.9 GHz spectrum Nextel will receive. However, we still believe such financial 
analyses are relevant to the extent that they provide a benchmark for determining whether the costs 
incurred and benefits received by Nextel reflect an equitable balance for the public and our licensees, or a 
windfall to Nextel. We further note that to the extent the possibility of a windfall may have existed under 
the Consensus Proposal, it is eliminated by the plan we adopt and the safeguards we impose today. 

285. The studies all provide evidence relevant to determination of the FMV of the 1.9 GHz 
spectrum. The task of evaluating this evidence to reach a specific monetary value for the spectrum license 
asset, however, is complex, and any single figure derived is inherently uncertain. The standard 
approaches to valuation all have strengths and weaknesses, and appraisal experts often find that the best 
estimate of value is one that is a synthesis of several approaches.679 

286. Because they reasonably apply standard and valid asset appraisal techniques, we conclude 
that the Verizon Wireless and Nextel studies, taken together, define a reasonable range for the value of a 
ten megahertz nationwide spectrum license of $1.25 to $1.82 per MHz-pop. One estimate provided in the 
CTIA filing exceeds $1.82 per MHz-pop; however that estimate relies on information in a press account of 
a spectrum sale transaction that later proved to be inaccurate.680 Further, although Verizon Wireless 

675 According to Nextel, the Verizon-Northcoast Transaction consisted of fifty BTAs with an average value 
of $1.58 MHZ-POP. Id. 

676 Nextel states that the average value per MHz-pop was $0.42. See id. 

677 The average value per MHz-pop was $0.25. See id. 

See id. 

679 See, for example, Shannon P. Pratt, Robert F. Redly, and Robert P. Schweihs, Vduing u Business: n e  
Analysis and Appraisal of Closely Held Companies, Fourtb Edition, McGraw-Hill(2000), at 43148. 

680 The CTIA Filing, made at a time that the Clngular acquisition of certain NextWave apectrum was only 
“ProposedlReported,” uses a $1.5 billion purchase price, citing as sources the New York Times and three. analyst 
(continued.. ..) 

139 



Federal Cornmum ‘cations Corn mission FCC 04168 

presents several other figures as being consistent with its preferred estimate, all such figures are less than 
$1.82 per MHz-pop. That is, Verizon Wireless applied a discounted cash flow analysis to a hypothetical 
firm by adding ten megahertz of spectrum to its ongoing business value; and, on that basis estimated the 
ten megahertz of spectnun at $1.73 per MHz-pop.6*’ A market approach of looking at guidelines from 
publicly traded companies values the spectrum at $1.61 per MHz-pop,6” and a comparable spectrum sales 
approach values the spectrum at $1.51 per MH~-pop.6*~ 

287. In order to identify an appropriate value amount that is attributed to Nextel for receipt of 
the 1.9 GHz spectrum rights, one must go beyond identifjmg a reasonable valuation range and place a 
specific value on the 1.9 GHz license. As further explained below, in reviewing the detailed application 
of the valuation methods used in the Kane Reece Study and Sun Fire Study, and also considering all the 
subsequent filings on valuation, we find that the $1.82 estimate likely overstates the true value of this 
spectrum, and the $1.25 estimate likely understates the true value.684 Thus, neither end point in the 
reasonable value range likely represents the best point estimate for this value. We identify a best point 
estimate by focusing on several recent comparable secondary market transactions. 

288. We believe the Verizon Wireless application of an EV-based calculation results in an 
uncertain and likely overestimated value of the spectrum license. A significant degree of uncertainty 
arises for several reasons. First, the EV approach inherently requires making a large number of 
assumptions. This is particularly true when, as is the case with the Kane Reece Study, enterprise value is 
estimated by a mix of “income” (or discounted cash flow) and “market” approaches. Thus, for example, 
under the market approach, the EV and license value estimates are very sensitive to the stock prices taken 
as starting points, and stock prices in this sector have fluctuated significantly over the recent past.”’ In 
addition, the calculations rely upon a mix of market values (such as the current equity prices) and book 
values (such as the values placed on firm debt and many tangible assets). Combining market and book 
figuns in this way might result in overstating or understating the residually determined value of spwtrum, 
depending on exactly how the various book values differ h m  true market values. Further, under the 
income approach, the result is also dependent on a large number of assumptions such as forecasts of future 
streams of revenues and costs, the choice of the appropriate discount rate to employ, and the choice of 
long term, or “ t d n a l , ”  growth rate to employ in the analysis. The exact assumptions made can greatly 
influence the outcome of an analysis,686 and yet it can be difficult to determine the appropriate choices or 
(Continued &om previous page) 
reports (Bear Steams 6/12/03, Credit Suisse/First Boston (5/28/03, and Goldman (5/28/03). As the Sun Fire Study 
points out (at 3 1, footnote 73), the comct purchase price was later disclosed to be $1.4 billion. See Cingular Press 
Release, Aug. 5,2003 (http://www.cingular.com/about/latest~news~/O3~08~05). 

As the Sun Fire Study also pints out (at 3 l), the CTIA Filing additionally em in not recognizing that 
Cingular is acquiring twenty megahertz, rather than ten megahertz in two cities. Finally, we note that the CTIA 
Filing’s estimate of population living in the areas included in the transaction differs slightly from the offickd U.S. 
Census figures for 2000, which we use below in determining the price per MHz-pop for this transaction. 

Kane Rcece Study at 21 and Exhibit B. 

Id. at 26 and Table 2. 

683 Id. at 40 and Exhibit F. 

684 see fi 288-292 infra. 

“* Morgan Stanley, “Wireless Operator Valuation Table,” Dec, 19,2003, at 1 

686 See the analysis by American Appraisal Associates (American Appraisal Report), submitted in Nextel 
ex parte filing, May 6,2004, at 6-7. 
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justify choices made as most reasonable. Finally, as shown in a study submitted by Nextel, when the 
Kane Reece Study approach is applied to each wireless company individually, the result is a wide range of 
estimates of spectrum license ~alues.6~’ These estimates vary from a low of $0.41 pa MHz-pop for T- 
Mobile to a high of $3.74 for Verizon Wireless. Nextel argues ‘‘Across all companies in its report, the 
Kane Reece values for spectnun vary by a factor of nearly nine. These wide variations in spectrum values 
furthm demonstrate that Kane R a e ’ s  methodology is unreliable.’”8B Because the appropriateness and 
impact of the many detailed assumptions is unclear, and because of the great variation in resulting 
spectrum value estimates across companies, we believe there is considerable uncertainty about the 
resulting average license value estimate resulting from the EV based approach in this instance. 

289. More significantly, we believe Verizon Wireless’s application of the EV method 
introduces an upward bias to the valuation of the spectrum licenses. This occurs in two basic ways. In 
part, EV itself is overstated, and this overstatement flows through to overstate license value. And in part, 
too little value is subtracted from EV, so that again license value is overstated. One step in the analysis 
likely causes an overstatement in enterprise value. This occurs with the use of a “control premium” 
adjustment when computing the EV of the publicly traded f m  in the group Verizon Wireless analyzes. 
That is, after determining the market capitalization of each of these firms (essentially the stock price times 
the number of outstanding shares), the Kane Recce Study i n m s e s  the totals by thuty percent. This is 
said to produce the value that results h m  the ability to exert conml of the assets and firm’s 
Applying a control premium is standard and appropriate when, for example, attempting to value an entire 
corporation in order to determine a reasonable acquisition price for the entire fm.m The Sun Fire Study 
and the American Appraisal Report argue that it is inappropriate to employ a control premium when 
calculating the EV of an entire industry or when placing a value on an asset, the spectrum rights.@’ We 
agree with Nextel that a control premium adjustment is inappropriate when valuing assets such as 
spectrum licenses. The valuatiodappraisal literature associates the use of control premiums with firm 
ownership values, not asset values. ** 

290. Even if the Verizon Wireless analysis has computed EV correctly, we believe it likely 
subtracts away too little of this value, and so attributes too much of the measufed EV to the residual, the 
spectrum licenses. First, and most fundamatally, it is well recognized that the value of .ongoing 
businesses may-and often does--exceed the sum of the values (or costs to replace) the capital stock.693 

“’ “Economic Analysis of the Kane Reece Spectrum Valuation,” by Gregory L. Rosston, submitted m 
Nextel ex parte tiling, Mar. 18,2004, Exhibit A. 

Id. at 14. 

See, for example, F d  C. Evans, Evans and Evans, Certified Public Accountants, “Valuation of 689 

Companies: The Practical Aspects,” Copyright 1994, American Management Association, at 100-105. 

“Source of Control Premium Data & What It Doesn’t Tell Us,” Mercer Capital, Transaction Advisor, 690 

Vol. 11,No. 3, 1999,availableat 
http://www . b i z v a l . c o m / p u b l i c a t i o ~ / ~ c l e l i b r a r y / S o u r c ~ o n ~ o ~ ~ ~ ~ a t a . h ~ .  

69’ Sun Fire Study at 24, American Appraisal Report at 8-9. 

*’ See Pratt, Reilly, and Schweihs at 25-26,4849, and 354-361; “Goodwill Hunting: Part II,” Mercer 
Capital, Transaction Advisor, Vol. 4. No. 3,2001, available at 
http://www . b i z v a l . c o m / p u b l i c a t i o ~ ~ c l e l i b ~ / G ~ ~ ~ ~ ~ ~ .  htm. 

693 See, for example, James Tobin, Money Credit and Capital, McGraw Hill (1998) at 147-155. The ratio 
of the market d u e  of the firm to the replaccment costs of its assets is h o w  as ‘Tobin’s q.” 
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It has been estimated that market values for U.S. industries in general have significantly exceeded the 
replacement costs of their assets in recent yearsm Second, other intangible elements may have value and 
thus should also be subtracted from EV. The Kane Reece Study does not account for the fact that market 
values may exceed the sum of the asset values, and it makes an adjustment for only one other intangible 
asset, the value of the current customer base. In so doing, it does not address factors such as brand equity 
firms may possess or any unique assets fums may have that create value (such as a uniquely strong 
management team or an important patent). At least one study has found, however, that in the mobile 
wireless sector intangible assets arising from advertising expenditures and research and development 
expenditures are important and statistically significant in explaining firms’ market ~alues.6~’ Thus, the 
EV approach as applied by Verizon Wireless would be expected to leave as the residual not only the value 
of the spectrum licenses, but also the value of other important intangible contributors to firm value, as 
well as the synergies created by bringing all the assets together in an ongoing business. As a result, this 
approach attributes to the spectrum licenses value that is due to other critical factors and accordingly 
overstates the value of these licenses. 

291. Tuming to the Nextel’s $1.25 per MHz-pop estimate, we find this likely understates the 
true value of a ten megahertz spectrum license. Nextel argues that the two comparable secondary market 
transactions employed by CTIA-the Verizon Wireless acquisition of fifty Northcoast licenses and the 
Cingular acquisition of NextWave spectrum in thirty-four cities-overstate the average value of a 
nationwide license because both of those transactions principally involved large markets.6% Therefore, 
Nextel derives its figure using a “tiered pricing model” that relies on three comparable sales benchmarks: 
the Verizon Wireless/Northcoast acquisition and two other single-license transactions (Pittsburgh, PA and 
Lebanon, NH). This model, in effect and in intent, places a lower price per MHz-pop on spectrum in 
smaller cities. We find, first, however, as argued by Verizon Wireless, that this approach places undue 
reliance on the two single-license sales, and that this is particularly worrisome when those sales may not 
have been true arms-length tran~actions.6~’ 

292. Second, while we agree with Nextel in principle that the average value derived from the 
compambles used by CTIA need not equal the value of a nationwide license, and that some geography- 
based value adjustment may be required, we find that in this instaxe the tiered pricing d e l  likely 
results in an exaggerated downward adjustment. We have investigated the difference in value between the 
average of each of the comparable transactions and a true nationwide average by reviewing data from 
Auction No. 11, for the D, E, and F Block PCS licenses, which closed in January, 1997. This auction 
provides the most recent complete set of data on how PCS license prices vary across geographic areas.698 
Specifically, we have compared the average price, in terms of dollars per MHz-pop, that the license areas 

694 That is, Tobin’s q has been estimated as significantly greater than one. See “A New Bull, or a Bear 
Market R a l l y  by David Edwards, in TheSreet.com, June 3,2003, available at: 
http:/thestreet.com/funds/managerstoolbo~ 1 0090875. html. 

695 “Measuring and Valuing Intangible Capital in the Wireless Communications Industry,” by Mark Klock 
and Pam Megna, The Quarterly Review of Economics and Finance, 40 (200) 519-532. 

Sun Fire Study at 22,26-27,32-33. 696 

697 Kane Reece Study at 18-19. 

698 While these auction data are seven years old, and are not useful for estimating the absolute value of 
spectrum today, we are using them here only to estimate the relative level of prices across geographic areas. While 
dBerent geographic areas, of come, have grown at different rates over the last seven ycars, we do not believe that 
the relative pattem of values across licenses today is significantly different from that at the time the auction closed. 
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encompassed in each comparable transaction sold for in Auction No. 11 to the overall average for all 
licenses in that auction. We find no support for a downward adjustment to $1.25 per MHz-pop based on 
variations in value across geographic areas.m 

293. Having concluded that the $1.82 estimate is higher than, and the $1.25 estimate lower 
than, the best point estimate of the FMV of the G Block, we compute the best estimate as follows. Given 
the problems with application of the EV-based approach, we find that an approach based on comparable 
spectrum sales is most reliable. Two recent benchmark secondary market transactions-those identified 
by CTIA-provide strong evidence of the current FMV of the 1.9 GHz spectnun. These are: 

the December 2002 purchase by Veriwn Wireless of fifty Northcoast licenses at a price 
equating to approximately $1 .S8 per MHz-pop; and 

the Fall 2003 agreement to purchase by Cingular Wireless of NextWave spectrum in thirty- 
four cities at a price equating to approximately $1.66 per MHz-p0p?O0 

294. These two transactions are compelling benchmarks for several reasons. Both are 
relatively recent, and represent arms-length transactions. Both transactions essentially involve spectrum 
licenses alone, as opposed to spectrum bundled with other assets, thus obviating the need to estimate the 
proportion of the purchase price that represents the value of the spectrum. Finally, since both transactions 
involve a relatively large number of licenses spanning a representative range of small to large markets, 
they should reasonably reflect the value of a nationwide license. 

295. More recently, Qwest Communications and Verizon Wireless agreed to another 
transaction involving a large number of licenses. Verizon Wireless will acquire from @est sixty-two 
spectrum licenses in fifty-seven areas in Qwest territory for $41 8 million. While this transaction does not 
solely involve spectrum licenses, however it appears to place an average value on the licenses themselves 
of about $1.36 per MHz-p~p.~~’ While this is somewhat lower than our other two comparables, we 
believe it is consistent with them given the different mix of markets included in this transaction: a greater 
preponderance of small and mid-sized markets, and a lesser preponderance of VQY large metro areas. In 
general, licenses for large metropolitan areas are more highly valued per MHz-pop than licenses for the 
smaller cities and rural areas. 

296. Secondary market transactions that involve only small numbers of licenses are more likely 
to reflect values that are specific to local conditions, and therefore may be inappropriate models for 
valuation of nationwide spectrum. Notwithstanding the limited data provided by such transactions, two 
other recently annound agreements also provide some relevant evidence of current value. First, in late 
May of this year, as part of a larger transaction between the two fifins, it was announced that T-Mobile 
USA will acquire h m  Cingular Wireless ten megahertz of PCS spectrum in three BTAs, San Francisco- 

699 While we find the Auction No. 1 1 evidence sufficient to conclude that thc estimate resulting from the 
tiered pricing model is too low, we do not attempt to use Auction No. 11 results to make any alternative value 
estimates. Differences among the three auctioned license blocks in how prices varied BETOSS license areas suggest 
that the Auction No. 1 1 results should not be relied upon to produce an adjustment to the result of the tiered pricing 
model. 

Throughout our analysis here of secondary market trar~~tiom, where we compute per MHz-pop values 700 

we employ population counts for the appropriate geographic amas from the 2000 Census. See the data at: 
http://wireless. f c c . g o v / a u c t i o ~ ~ ~ ~ ~ c n ~ v 2 ~ ~ c ~ . x l s  

’O’ “Sale of Wireless Assets Positive for both VXW and Q,” Analyst Comment, Goldman Sacbs, July 2, 
2004. 
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Oakland-San Jose, Sacramento, and Las Vegas. The agreed price is $180 which corresponds to 
approximately $1.67 per MHz-pop. Second, on July 8 NextWave Telecom, Inc. sold three PCS licenses 
for a total of $973.5 A ten megahertz license in the New York BTA was purchased by Verizon 
Wireless for $4.74 per MHz-pop. And ten megahertz licenses in two Florida BTAs were purchased by 
MetroPCS: Sarasota-Bradenton for $1.37 per MHz-pop and Tampa-St. PetersburgClearwater for $1.33 
per MHz-pop. While not yet consummated, both of these transactions appear to be firm, arms-length 
transactions between willing buyers and sellers. 

297. We view all these more recently announced transactions as c o d i n g  our two primary 
comparables, which yield an average value of $1.62 per MHz-pop. However, we believe that this value 
may understate the current FMV of a nationwide 1 .<a SHz spectrum because a nationwide licens-r a 
near-nationwide license that encompasses the great majority of areas where mobile telephony service 
coverage would be desired-may command a small value premium. We do not expect such a premium to 
be large, because today many likely buyers of spectrum already hold large spectrum footprints, and may 
be most interested in filling holes in those footprints or adding to capacity in local areas. Nonetheless, 
some firms would likely still see added value in having a nationwide license for a single set of 
frequencies, for example because such a license could enable less costly equipment development and 
deployment. Accordingly, we make a five percent upward adjustment in the average price of our primary 
comparable transactions. Our final point estimate of the value of the 1.9 GHz spectrum is $1.70 per MHz- 
pop, or approximately $4.86 billion?@’ 

b. Offsets 

298. Having determined the value of the 1.9 GHz spectrum, we must balance it against the 
costs that will be incurred by Nextel pursuant to this Report and Order. We conclude that the following 
categories of costs to Nextel merit compensation, and therefore should be offset against the above- 
determined value of the 1.9 GHz spectrum: (1) Nextel’s costs to relocate incumbents within the 800 MHz 
band, including payments Nextel has made for the services of the Transition Administrator; (2) Nextel’s 
own relocation costs; (3) Nextel’s costs to clear the 1.9 GHz spectrum; and (4) the net value of the 800 
MHz spectrum that Nextel will relinquish for public safety We also sssign de minimis value to the 
700 MHz Guard Band spectrum that Nextel will relinquish. 

(i) Relocation and Band-Clearing Costs 

299. Cost to Relocate 800 M .  Incumbents. In the Consensus Parties proposal, Nextel has 
estimated the cost of relocating public safety, CII, and other 800 MHz incumbents at $850 
Nextel asserts that these costs should be credited to Nextel because they are integral to accomplishing 

702 “T-Mobile USA to End Network Venture with Cingular and Acquire Califomia/Nevada Network and 
Specbum,” Press Release, May 25,2004. 

703 ”NextWave Auction Attracts Winning Bids Totaling $973.5 Million,” News Release, NextWave 
Telecom, July 8,2004. 

704 For the calculation of the total dollar amount, we use the total year 2000 population for the United 
States including possessions, or 285.62 million. 

’Os We provide these offsets pursuant to our authority under Section 4(i) of the Act. 47 U.S.C. 9 154 (i). 
See 75-76 supra. 

’06 See Supplemental Comments of the Consensus Parties at 5-6. 
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band reconfiguration without imposing a prohibitive cost burden on public ~afety.7'~ Verizon Wireless 
argues that Nextel should not receive credit for the cost of relocating other 800 M H z  licensees on the 
grounds that these are "necessary costs of doing business" to remedy interference that has been caused by 
Nextel itself.'08 Verizon also asserts that Nextel has not provided documentation to support its $850 
million relocation cost estimate.709 

300. We reject Verizon's argument that Nextel should not receive credit for these relocation 
costs. First, we disagree with Verizon's premise that Nextel is legally responsible as the sole "cause" of 
the interference problem being remedied, and therefore could be compelled to pay these costs without 
compensation. The record in this proceeding has documented that while Nextel has been implicated in 
great number of interference incidents, the interference problem has not been not ''caused" by any single 
party-Nextel, cellular, or public safety-but rather has been caused collectively by the proximity of all 
of h e  parties to one another in the 800 M H z  band, even though all parties are operating in compliance 
with Commission rules. Moreover, Nextel is not only bearing the entire cost of solving the problem, but 
is supporting the optimal solution to the p r o b l d i m d  mdigurat ion-even though this is 
considerably more costly to Nextel than other, less optimal solutions, such as exclusive reliance on 
Enhanced Best Practices. Based on these considerations, crediting Nextel for the cost of relocating other 
incumbents is consistent with equitable principles and furthers the public interest goals of this proceeding 
in achieving a comprehensive long-term solution to the interference problem. Finally, we do not require 
documentation of Nextel's estimate, as Verizon contends, because the offset will be calculated based on 
actual relocation costs, not estimated costs, as verified by the Transition Administrator. 

301. Nextel's Own 800 Mtiz Relocation Costs. Nextel identifies two categories of costs 
associated with relocation of its own operations in the reconfigured 800 M H z  band. First, to protect non- 
cellular systems below 816/861 M H z  from OOBE, Nextel will install improved filters for all of its 800 
MHz base station transmitters to achieve a sharper OOBE roll-off~'' Nextel previously projected these 
filter costs at $150 million, but in conjunction with the revised band plan under which Nextel will 
relinquish an additional two megahertz of spectrum at 816-817/861-862 MHz, Nextel has revised its 
projected filter costs to $407 million.71' Second, to implement band reconfiguration, Nextel will need to 
relocate its own operations to new channels. In some instances, this will require Nextel quipment to be 
retuned more than once in order to provide a seamless transition for other licensees.7i2 Nextel estimates 

'07 See Comments of Nextel to Supplemental Comments of the Consensus Parties at 15-1 7. 

'08 Verizon June 30 ex parte at 34.  See ulsu Verizon June 9 ex parte at 6. 

709 Id. at 4. 

710 Nextel July 27 ex parte at 1-2. Seen. 401 supra. 

'I' Nextel June 21, July 27 ex partes. Nextel states as a result of giving up the additional 2 megahertz, it 

._ 

will require more expensive filters so that it can operate closer to the band edge white still protecting the 
relinquished spectrum from OOBE. In addition, Nextel will need to install filters at a greater number of base station 
sites than under the previous plan. Nextel July 27 ex parte at 2. 

'I2 Nextel July 27 ex parte at 2. Although Nextel will ultimately relocate fiom the m t  General 
Category and interleaved channels to the old NPSPAC block, it will not do so directly. Instead, it will need to 
relocate.many of its operations to temporary channels in the 800 MHz band or to spectrum in the 900 M H z  band 
while it is clearing the General Category block and moving non-Nextel General Category licensees to channels it 
has vacated in the interleaved bands. Only after the new NPSPAC block is cleared of incumbents and NPSPAC 
operations can be relocated there will Nextel be able to move its opemtions back from the 900 MHz band to the old 
NPSPAC block. 
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the cost at $400 million. Nextel seeks credit for both of these cost categories, while Verkon contends that 
Nextel should be required to bear these costs without credit or c~mpensation.~” 

302. Verizon’s argument that Nextel should not receive credit for its own relocation costs also 
fails. The costs that Nextel is incurring to relocate its own system are just as integral to the optimized 
solution of band reconfiguration as are the costs of relocating other 800 MHz licensees. The installation 
of new filters in Nextel’s system will provide needed interference protection to public safety, CIl, and 
other 800 MHz licensees on the additional spectrum that is being provided to them by Nextel under the 
new band plan. With respect to retuning costs, Nextel is paying for multiple relocations of its own 
operations to ensure that other incumbents can operate seamlessly while band reconfiguration is taking 
place. Thus, giving credit to Nextel for these costs is not tantamount to paying a “polluter” to stop 
polluting, as Verizon contends.7f4 Instead, it is recognizing that Nextel-alone among the parties to this 
proceedheis  paying to support a comprehensive solution to a collective “pollution” problem even 
though this will require more expensive changes to its own system than would otherwise be required. We 
conclude that Nextel should be entitled to credit for these costs, as verified by the Transition 
Administrator. These costs will include payments Nextel has made for the services of the Transition 
Administrator. 

303. Cost of Clearing 1.9 GHz Spectrum. As discussed in fl239-263, supra, as a condition of 
receiving 1.9 GHz spectrum rights, Nextel is required (1) to pay UTAM for the cost of clearing the 1910- 
1915 MHz band and (2) to clear BAS from the 1990-2025 MHz band within thirty months. Nextel seeks 
credit for these costs as an offset against the value of the 1.9 GHz spectrum.715 Verizon objects to this 
offset on the same grounds as the 800 MHz relocation cost offsets discussed above. In addition, Verizon 
argues that Nextel should not receive credit for clearing BAS from the entire 1990-2035 MHz band when 
clearing of the 1990-1995 MHz band is all that is required for Nextel’s p~rposes .~’~  

304. We conclude that Nextel should receive credit for all BAS relocation costs, less any MSS- 
reimbursed expenses incurred prior to the end of the thirty-six month reconfiguration period, when the 
offsets will be ~alculated.~’~ First, the value we have determined for the 1.9 GHz specbum is based on 
comparable transactions that involved unencumbered spectrum. Because the 1.9 GHz is encumbered, 
however, it is appropriate to consider the costs of clearing the band as an offset against this value. 
Second, we disagree with Verizon’s contention that Nextel should not receive credit for the full cost of 
clearing BAS from the 1990-2025 MHz band. Although Nextel will only have spectrum rights in the 
1990-1 995 MHz portion of this band, as discussed in W 25 1-263, supra, we are requiring Nextel to clear 
the entire band as a condition on those spectrum rights. We impose this requirement because it promotes 
responsible use by Nextel of the 1.9 GHz spectrum we are granting as part of our solution to the public 
safety interference problem, and because it provides a rapid and efficient bandclearing solution at 1.9 
GHz that benefits all parties-Nextel, BAS, MSS, other prospective users of the band above 1995 MHz, 
and the public. Having required Nextel to incur these costs as an integral component of this order, we 

7’3 Nextel June 21 ex parte at 2; Verizon June 30 ex parte at 3-4. 

Verizon June 9 exparte at 6. 714 

715 MSTV/NAB/Nextel May 3,2004 Ex Parte at 4; Nextel June 21 exparte at 2. 

716 Verizon June 9 exparte at 6. 

h the event that Nextel were to incur any BAS-related relocation expenses after the thirty-six month 717 

reconfiguration period, they are outside the scope of this proceeding and Nextel may not claim credit for them, 
under the band clearing expense offset process we have established herein. 
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conclude that it is reasonable to allow Nextel to obtain credit for these same costs. Moreover, there is no 
risk in our decision of double recovery by Nextel because it cannot claim credit for any BAS relocation 
expenses for which it seeks or obtains reimbursement from MSS licensees. 

305. We recognize that giving Nextel credit for the costs it incurs in clearing the 1.9 GHz 
band, differs from the Commission’s usual practice of auctioning spectrum “as is,” Le., a typical auction 
winner acquires spectrum rights subject to encumbrances such as incumbent users. We decline to take the 
“as is” approach in the instant situation, however, because the comparable transactions used above to 
determine the value of the 1.9 GHz band involved unencumbered spectrum. Thus, we believe it more 
accurate to grant Nextel credit for the verifiable costs of clearing the 1.9 GHz band instead of 
incorporating an estimate of these costs into our spectrum valuations. 

306. Combined Relocation and &&-Clearing Costs. Nextel has estimated the cost of 
relocating 800 MHz incumbents at $850 million, its own relocation costs (retuning and additional filters) 
at $807 million, and the cost of clearing or relocating 1.9 GHz incumbents (UTAM and BAS) at $527 
million?’8 If these estimates prove to be accurate, Nextel will be credited with combined offsets for these 
costs totaling $2.184 billion against the value of the 1.9 GHz spectrum. However, it is u~ectssary to rely 
on Nextel’s estimate, because the final offsets will be based on actual relocation and bandclearing costs 
incurred by Nextel, as verified by the Transition Administrator at the conclusion of thc thirty-six month 
transition period for 800 MHz band recodiguration. Thus, if the combined relocation and bandclearing 
costs prove to be higher than Nextel’s estimate, Nextel will receive a correspondingly larger offset; 
similarly, if its costs are lower than this estimate, the offset will be correspondingly lower. 

(5) 800 MHz Spectrum Relinquished to Public Safety 8 d  Other 
800 MHz Incumbents 

307. As noted above, Nextel is relinquishing all of its spectrum in the 800 MHz General 
Category and interleaved bands, and two megahertz of spectrum at 816-8171861-862 MHz from the Upper 
200 SMR channel block, for relocation and use by public safety and other non-ESMR iocumbents. At the 
same time, once band reconfiguration and relocation are complete, Nextel will hold the rights to the six 
megahertz of contiguous spectrum in the current NPSPAC band (821-824/866-869 MHz). Nextel states 
that through its relinquishment of 800 MHz General Category and interleaved spectrum, it is gving up an 
average of 8.5 megahertz of bandwidth, resulting in an average net gain of 2.5 m e g a h a  to public 
safety?” Combined with the two megahertz of spectrum that Nextel is giving up from its spectrum 
holdings in the Upper 200 block, the average net amount of spectrum being relinquished by Nextel is 4.5 
megahertz.no 

308. Nextel’s relinquishment of these spectrum rights to public safety accomplishes an 
important public interest objective of this proceeding by increasing the mount of 800 M H z  spectrum 
available for public safety use. Parties to this proceeding differ, however, on whether it also impose a 
cost on Nextel, because the General Category and interleaved spectrum that Nextel is relinquishing is non- 
contiguous, while the NPSPAC band is contiguous. Verizon contends that Nextel’s gain of rights to 
contiguous 800 MHz spectrum exceeds the value of the rights to noncontiguous 800 MHz spectrum being 
relinquished by Nextel.’*’ Thus, Verizon contends that Nextel’s exchange of spectrum rights in the 800 

’I8 Nextel June 21 ex parte at 2. 

See Nextel Reply Comments at 7. See also Consensus Parties Reply Comments at 18. 719 

720 Nextel June 9 Ex Parie at 2. 

7 ~ ’  See Kane Reece Study at Table 7; Kane Reece Study II at 2. 
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MHz band constitutes a windfall gain, notwithstanding the net loss of bandwidth. Nextel, on the other 
hand, contends that there is no difference in the per-megahertz value of the noncontiguous spectrum 
rights it is relinquishing and the contiguous spectrum rights it is gaining, so that the net loss of bandwidth 

iposes a substantial net cost on Nextel.”’ 

309. As discussed more l l l y  below, we do not agree with Verizon’s contention that Nextel 
will realize a windfall gain from the net loss of spectrum rights at 800 MHz. While we conclude that 
Nextel will realize some technic31 efficiency benefit from being able to operate its network on contiguous 
800 MHz spectrum, that bene is relatively small and does not translate into a windfall for Nextel. We 
further conclude that the gain that Nextel will realize from the exchange of noncontiguous for contiguous 
spectrum rights at 800 MHz is more than offset by the total value of the 800 MHz spectrum rights being 
relinquished by Nextel, and the fact that Nc will be unable to fully utilize the additional contiguous 
800 MHz spectrum until the end of the tran: .:. On balance, the result is a net cost to Nextel-though 
not as great a cost as Nextel contendefor whch compensation is appropriate. 

310. Verizon argues that the exchange of spectrum at 800 MHz is a windfall for Nextel based 
on the disparate valuations of contiguous an, -?oncontiguous spectrum rights pmented in the Kane Reece 
report. First, the Kane Reece report uses the same “enterprise valuation” method that Kane-Reece applied 
to the 1.9 GHz spectrum to value the rights to the contiguous six-megahertz NPSPAC band at $1.82/MHz- 
pop, or about $3.2 billion. Then, using an engineering analysis that compares non-contiguous spectrum 
used for mobile voice and data against contiguous spectrum in a CDMA 1xFJT use, the Kane-Reece 
report values the noncontiguous spectrum rights given up by Nextel at $.45/MHz-pop, or about $.9 
billion-approximately twenty-five percent of the value Kane-Reece claims for rights to contiguous 
~pectrum.~’ Combining these two figures :le Kane-Reece report asserts that Nextel will realize a $2.3 
billion net benefit from the exchange of spec:~um rights at 800 M H z . ~ ~  

31 1 .  We believe Verizon’s analysis is unpersuasive in several respects. First, Verizon asserts 
that Nextel will derive significantly increased value from exchanging contiguous for non-contiguous 
spectrum at 800 MHz because contiguous spectrum affords flexibility to use wideband technologies, such 
as CDMA, that cannot be deployed on noncontiguous spectrum. In Nextel’s csse, however, such 
flexibility is more theoretical than real. The m r d  indicates that, as a practical matter, Nextel is MC’ :ly 
to abandon its iDEN network and switch to wideband technology as a result of this excbang: of 
contiguous for noncontiguous ~pectrum.’~’ Given Nextel’s existing investment in iDEN and its large 
customer base, it is more cost-effective fG dextel to extend its existing network into the additional six 
megahertz than to switch to an alternative technology such as CDMA, which would be v g r  costly and 
timeconsuming for Nextel and would impose significant burdens on its customers. In addition, to ensure 
continued service to its twelve million iDEN customers, Nextel will need to use the six megahertz for 
added spectrum capacity in its system to compensate for the lost capacity associated with spectrum rights 
being relinquished to public safety pursuant to rebanding. Thus, while we agree with Verizon that under 
most circumstances, contiguous spectrum offers more technical flexibility and is more highly valued by 
the marketplace, we believe the analysis here must focus on the practical effect of this specific exchange 
of spectrum rights on Nextel’s existing network and service. In this context, the highest-value use that 
Nextel is likely to derive from the six megahertz it will acquire is to use it for iDEN expansion. This 

n2 See Sun Fire Study at 27-28. 

723 See Kane Reece Study at 43-52. 

724 Id. at 42, Table 7. 

12’ See Rosston Study at 7-9. 
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would not create a significant increase in value for Nextel because iDEX does not require contiguous 
SpeCtnun.  

312. For similar reasons, we find that Verizon’s analysis understates the value of thc non- 
contiguous spectrum rights being given up by Nextel. While the market value of noncontiguous spectrum 
is generally lower than that of contiguous spectrum, Verizon’s analysis does not sufficiently account for 
Nextel’s highly effective use of BEN technology to maximize the capacity that it derives from non- 
contiguous spectrum. Using BEN, Nextel can and does provide interconnected mobilt voice and data at 
current-generation speeds on the spectrum it currently usesn6 In fact, Nextel has been able to achieve 
capacity and throughput levels that are superior to many providers that operate on contiguous spectrum. 
Therefore, from a technology perspective, Nextel does not gain significant new capability to provide these 
services as a result of converting from noncontiguous spectrum to contiguous spectnun in the 800 MHz 
band.727 

313. While we conclude that Verizon has not taken Nextel’s efficient use of noncontiguous 
spectrum into account, we do not agree with Nextel’s contention that its use of iDEN rne821s that non- 
contiguous and contiguous spectrum rights should be valued equally. Even in an iDEN configuration, 
Nextel will realize some increase in technical efficiency as a result of using contiguous spectrum. For 
example, moving to contiguous spectrum will give Nextel somewhat more flexibility to optimize 
frequency reuse in its iDEN network, and Nextel will have fewer constraints on spectrum use because 
once relocation is complete, the contiguous band will be cleared of non-Nextel incumbents. Because 
Nextel has not taken these variables into account in its valuation of the 800 MHz spectrum it is 
relinquishing, we have conducted our own analysis to determine the appropriate affset for contiguous and 
noncontiguous spectrum. 

314. Contiguous Spectrum at 800 MHz. We start by estimating the value to Nextel of the 
spectrum rights to the six megahertz of contiguous spectrum currently occupied by NPSPAC. We believe 
that Verizon’s proposed market valuation of the six megahertz at $1.82 MHz-pop, for a total of $3.2 
billion, is overstated. This valuation figure is derived using the same “enterprise valuation” method that 
Verizon uses to value the 1.9 GHz spectrum. As noted above, we find that this method results in an 
inflated value for the 1.9 GHz spectrum, and accordingly, it overstates the value of 800 MHz spectrum to 
at least an equal degree. 

315. We believe that our abovedetermined $1.7O/MHz-pop valuation of the 1.9 GHz 
spectrum represents a more appropriate baseline for determining the value of the contiguous 800 M H z  
spectrum being acquired by Nextel. Although Nextel asserts a higher value for 800 MHz spectrum (both 
contiguous and non-contiguous) based on propagation characteristics, based on our analysis of 
comparable sales discussed above, we have not found that this factor adds appreciable value to 800 MHz 
spectrum in comparison to 1.9 GHz spectrum. Moreover, to the extent that it may add value, there are 
other factors that tend to cancel out any such difference as applied to the 800 MHz spectrum that Nextel 
will acquire. First, we assume that the market value of six megahertz of spectrum would not be 
proportional on a per-megahertz basis to the market value of ten megahertz of spectrum. Where we have 
established new bands for advanced wireless services, we have never established licensing blocks smaller 
than ten megahertz. In addition, a six megahertz block provides no more capacity than a five megahertz 
block for the typical CDMA configuration based on 1.25 MHz channels, i.e., only four channels can be 

726 See Sun Fire Study at 17. 

See Letter dated Dec. 19,2003 from Regina Keeney, Eq. C o w l  for Nextel to Michael J. Wilhelm, 727 

Esq., WTB at 16. See also Nextel Communications, Inc. Proposed Spectrum Swap: Working Through the Noise, 
UBS Investment Research Report dated April 15,2004 at 6 (April I S  UBSReport). 
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accommodated in either case. 

316. We also find that an offset should be made against the six megahertz of contiguous 800 
MHz spectrum that Nextel is gaining because it is also relinquishing two megahertz of contiguous 
spectrum at 81 6-81 7 W 8 6  1-862 MHz. This reduces Nextel’s net gain of contiguous spectrum from six 
megahertz to four megahertz. We also make an adjustment for operational restrictions that Nextel is 
accepting under this order at the new lower edge of its contiguous 800 MHz ESMR spectrum. As 
described by Nextel, these restrictions will effectively limit Nextel’s use of half a megahertz of its ESMR 
spectrum after rebanding.”’ Based on all of the above factors, we conclude that Nextel should be credited 
with the net gain of 3.5 megahmz of contiguous 800 MHz spectrum as opposed to six megahertz. 
Applying our baseline of $1.7O/MHz-pop to this amount of spectrum on a nationwide basis yields an 
approximate value of $1.739 billion. 729 

317. Non-Contiguous Spectrum ut 800 MHz. In addition to determining the value of 
contiguous spectrum at 800 MHz, we also must consider the value of the noncontiguous 800 MHz 
spectrum rights being relinquished by Nextel in the General Category and interleaved spectrum bands. 
Again, we are presented with a m g e  of values by the parties. Verizon values Nextel’s non-contiguous 
spectrum rights at %.45/MHz-pop--one quarter the value it ascribes to contiguous spectrum-which we 
regard as too Nextel, on the other hand, argues for a valuation of $2.02/MHz-pop, which we 
regard as thinly supported, since it is based on a single secondary market As in our 
discussion of contiguous spectrum above, we focus our analysis of non-contiguous spectrum on its 
specific use in Nextel’s existing network and service, which we consider more relevant than its 
hypothetical market value to other parties. In particular, we focus on the differences in technical 
efficiency that affect iDEN operation on contiguous versus noncontiguous spectrum. While these 
differences are difficult to quantify with precision, we have identified variables that we believe provide a 
reasonable measure of the increase in efficiency that Nextel will realize as a result of obtaining rights to 
contiguous spectrum, and which can be used to provide an appropriate discount on the value of the non- 
contiguous spectrum rights it is relinquishing. We set forth this analysis below. 

318. Interleaved Channels. In the 809.75-8161854.75-861 MHz band, 80 S M  channel pairs 
totaling 4 megahertz of bandwidth are interleaved with public safety and B/ILT channels. The interleaved 
nature of the band plan puts twenty of these channels at band edges adjacent to non-SMR spectrum, 
including public safety spectrum. Using the OOBE limits applicable to EA license~,7~~ we assume that if 
Nextel is operating on one of its band-edge channels in the vicinity of an adjacent-channel non-SMR 

Nextel June 4,2004 Ex Parte at 3. This record statement by Nextel, as with all such statements in the 
record, is governed by Section 1 .I7 of the Commission’s rules governing accuracy in Written statements to the 
Commission. See 47 C.F.R. 5 1.17. 

729 We make a small downward adjustment to the two megahertz ofEset because while Nextel is giving up 
all of its spectrum holdings at 8 16-8 17/86 1-862 MHz, our records indicate that there are seventeen EA licenses m 
this band licensed to parties other than Nextel, which these licensees are not required to relinquish. Accordingly, in 
calculating the MHz-pop (1 1.56 million pops) value of the two megahertz of spectnnn given up by Nextel, we have 
deducted the populahon of those non-Nextel EAs kom the calculation. 

Kane Reece Report at Table 7. 

See Sun Fire Study. The Sun Fire valuation is based on Nextel’s acquisition of Chadmoore 
Communications. Although this transaction is a useful data point, we do not believe it provides sufficient support in 
and of itself for the valuation proposed in the report. 

73 I 

732 47 C.F.R. 90.683. 

150 


